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Initrti States ffiourt of Appeals 

Fob the District of Columbia Circuit 


No. 10,306 


Philip Mabchetti and American Cab Association, 
a Corporation, Appellants, 

vs. 

Annie E. Olyowski, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 

JURISDICTIONAL STATEMENT 

This is an appeal by Philip Marchetti and the American 
Cab Association, a corporation, defendants below, from a 
judgment entered by the United States District Court for 
the District of Columbia on the verdict of a jury in an 
action for damages for personal injuries. (App. p. 11) 

The District Court has jurisdiction under Title 11, Sec. 
306, D. C. Code 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code 1940. 
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STATEMENT OF THE CASE 

Plaintiff Annie E. Olyowski, sued Davidson Transfer 
and Storage Company, Bernard Dougherty, Joseph L. 
Gordon, Philip Marchetti, Anthony J. Nolan and American 
Cab Association for personal injuries sustained when the 
taxicab in which she was a passenger ran into the David¬ 
son truck which was parked on U. S. Route 1 near Lady¬ 
smith, Virginia. Plaintiff dismissed her action against 
Gordon at pre-trial. (App. p.2,3). 

Plaintiff testified that on February 13, 1946 she engaged 
defendant Anthony J. Nolan to drive her from Washing¬ 
ton to Charlotte, N. C. on February 16, 1946 (App. p. 20, 
21); that at about 2:00 A. M. on February 16 Nolan met 
her on 14th Street (App. p. 21); that a soldier was picked 
up near Alexandria (App. p. 22); that the words “Ameri¬ 
can Cab Company No. 121” appeared on the outside of 
the cab. (App. p. 22); that she was seated in the front 
seat of the cab, that she was asleep at the time of the col¬ 
lision and that when she fell asleep the soldier was driving 
the cab (App. p. 23); that she saw the soldier and Nolan 
drink from a bottle of liquor (App. p. 25, 27, 28); that 
she, the soldier and Nolan all rode in the front seat and 
that she had testified at the traffic hearing in Bowling 
Green that the soldier was driving at the time of the 
accident. (App. p. 26); that she did not protest the 
drinking by the soldier and Nolan (App. p. 28) nor his 
allowing the soldier to drive (App. p. 28,29). 

Defendant Nolan testified that the soldier he had picked 
up was driving the cab at the time of the collision (App. 
p. 32); that he had had several drinks, both prior and 
subsequent to meeting Mrs. Olyowski (App. p. 33); that 
on February 13th he was driving a Diamond Cab (App. 
p. 48); that on February 14th he purchased a cab from 
defendant Marchetti, paying part cash, the balance being 
paid at the Great Eastern Finance Company and that 
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Marchetti endorsed the title to the cab to him (Nolan) 
at the Finance Company office (App. p. 48); that on the 
same date he applied at the Municipal Building for title 
to the cab and for license tags therefor (App. p. 49); that 
Marchetti turned the keys over to him immediately and 
that he (Nolan) made application to Diamond Cab Com¬ 
pany for membership and was to take the cab to have 
it converted to a Diamond Cab on the following Monday 
(App. p. 48); that he had never been a member of the 
American Cab Association (App. p. 50); that after pur¬ 
chasing Marchetti ’s cab he owned it, operated it for his 
own sole benefit, and was never employed by and never 
again saw Marchetti after February 14th, kept all moneys 
earned by the operation of the cab and was not to pay 
any moneys to Marchetti or the American Cab Associa¬ 
tion (App. p. 50); nor had he communicated with American 
Cab prior to the accident (App. p. 51); that he had never 
discussed with Marchetti, the question of Marchetti’s con¬ 
sent for him to use thenar as a taxicab (App. p. 54). 

Defendant Marchetti testified that on February 14, 1946 
he was a member of the American Cab Association and 
owned a taxicab which, on that date he sold to Nolan, com¬ 
pleting the transaction at the Great Eastern Finance Com¬ 
pany (App. p. 35); that he transferred the title, turned 
over the keys to the cab to Nolan on February 14, 1946 
and removed from the cab his hackers license (App. p. 
36); that he had never employed Nolan, nor gave him 
authority to drive the cab for him (Marchetti) (App. p. 
36); that after February 14, 1946 he had nothing to do 
with the cab, did not know its whereabouts, and received 
no further moneys from it (App. p. 37); that Nolan never 
had his permission to drive the cab into Virginia (App. 
p. 37) and that Nolan informed him on February 14 the 
cab was to be painted in the Diamond scheme (App. p. 38); 
that he gave Nolan permission to operate the cab only to 
go to the paint shop but not to operate it as a cab (App. 
p. 39). 
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Dante Gentilucci, president of the American Cab Asso¬ 
ciation, testified that it was necessary to apply for mem¬ 
bership in the Association (App. p. 56); that Nolan had 
never applied for membership in the Association and 
never was a member of it. (App. p. 58). 

Witness Everett J. Rogers, record clerk of the Depart¬ 
ment of Vehicles and Traffic, District of Columbia, testified 
that the department’s records showed that Marchetti’s 
title to the cab had been transferred to Nolan on Feb¬ 
ruary 14,1946, that on the same date a new title was issued 
to Nolan upon Nolan’s application and that according to 
the department records on February 14, 1946 Anthony J. 
Nolan was title owner of the cab (App. p. 41). These 
documents were offered in evidence by the appellants but 
the Court excluded them over objection (App. p. 42). 

Witness James F. Sager testified that he was president 
of the Great Eastern Finance Company and that title was 
transferred to Nolan by Marchetti after the sale of the 
cab by Marchetti to Nolan on February 14, 1946 in the 
Finance Company office (App. p. 43). 

Witness Elmo J. Milligan, of the Public Utilities Com¬ 
mission of the District of Columbia testified that before 
a cab may be painted any color scheme the Public Utilities 
Commission approval must be obtained, that Nolan had 
not been given permission to use the color scheme of 
American Cab Association nor had he applied for such 
permission (App. p. 44,45). 

STATEMENT OF POINTS ON APPEAL 

1. The Court erred in submitting to the jury the claim 
of plaintiff Olyowski against defendant Marchetti. 

2. The Court erred in submitting to the jury the 
claim of plaintiff Olyowski against defendant American 
Cab Association. 
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3. The Court erred in not submitting to the jury the 
question of plaintiff Olyowski’s contributory negligence. 

4. The Court erred in submitting to the jury as a 
joint and non-severable question the liability of the said 
three defendants to plaintiff Olyowski. 

SUMMARY OF THE ARGUMENT 

1. The Court should not have submitted to the jury 
the plaintiff’s claim against defendant Marchetti for the 
reason that the clear and undisputed evidence showed 
Marchetti had sold the cab to defendant Nolan prior to 
the collision in which plaintiff was injured. 

2. The Court should not have submitted to the jury the 
plaintiff’s claim against defendant American Cab Asso¬ 
ciation for the reason that the undisputed evidence showed 
Nolan never was a member of the Association and plaintiff 
had placed no reliance in the name or color scheme of the 
Association when she engaged Nolan to transport her. 

3. The Court should have submitted to the jury the 
question of plaintiff’s contributory negligence as the result 
of her testimony that she did not protest the drinking of 
Nolan and the soldier who was allowed to drive. 

4. Inasmuch as defendants Marchetti, American Cab 
Association and Nolan had different interests and relation¬ 
ships with the plaintiff the Court should not have sub¬ 
mitted to the jury the question of liability as a joint and 
non-severable issue. 

ARGUMENT 

1. The Court should not have submitted to the jury 
the plaintiff’s claim against defendant Marchetti for the 
reason that the dear and undisputed evidence showed 
Marchetti had sold the cab to defendant Nolan prior to 
the collision in which plaintiff was injured. 
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The Municipal Court of Appeals for the District of 
Columbia, in Gasque v. Saidman, 44 A. 2d 537 , listed the 
attributes of ownership as title, possesion, use and control. 

The uncontradicted testimony established as a matter 
of law that defendant Marchetti had overcome any statu¬ 
tory or common law presumption of ownership and agency. 
The evidence showed that Marchetti had sold the cab in 
question to defendant Nolan two days before the accident; 
that title had been transferred to Nolan on the records 
of the Department of Motor Vehicles tw r o days before 
the accident; that he had given Nolan possession two days 
before the accident, upon completion of the sale; that he 
derived no benefit, financial or otherwise, from Nolan’s 
activities; that he had no control or measure of control 
over Nolan’s activities or operation of the cab; that he 
had no contractual relationship or other privity -with 
plaintiff Olyowski; that he did not know, or know of, 
plaintiff nor she him; that in engaging Nolan, plaintiff 
did not rely upon any connection whatsoever of Marchetti 
to the cab (App. pp. 35-38). 

There is no question but that under the Financial Re¬ 
sponsibility Act, Title 40, Sec. 403, D. C. Code, 1940, a 
person operating an automobile in the District of Columbia 
is presumed to be the owner’s agent. This is, however, a 
rebuttable presumption. Rosenberg v. Murray, 73 App. 
D. C. 67, 116 F. 2d 552. But since the collision in w’hich 
plaintiff was injured occurred in Virginia, the D. C. Finan¬ 
cial Responsibility Act and its presumption have no appli¬ 
cation. Appellants have been unable to find a similar statu¬ 
tory presumption in the Virginia code. It w^as, therefore, in¬ 
cumbent upon the plaintiff to plead and prove Nolan was 
Marchetti’s agent. Plaintiff did not plead and nowhere 
in the testimony did plaintiff assert, much less prove, 
such fact. 

In Griffith v. Electrolux Corp., 176 Va. 378, 11 S. E. 2d 
644, the Virginia Court held that the test for determining 
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whether a driver is the agent of his employer or an inde¬ 
pendent contractor is whether the employer has the right 
to control the details of the work to be done by the 
driver. Here Marchetti was not the employer, had no 
relationship with Nolan and had no measure of control 
of any kind over Nolan. Clearly Nolan was not the 
agent of Marchetti under Virginia law. 

It being established that Marchetti was not the owner 
of the cab at the time of the collision — none of the 
indicia of ownership being in him and all being in Nolan — 
he must be discharged of liability unless he was engaged 
in a joint venture or joint enterprise with Nolan or unless 
there was reliance by plaintiff upon Marchetti in hiring 
the cab. 

“To constitute joint enterprise there must not only be 
joint or community interest, but also an equal right, ex¬ 
press or implied, to direct and control the management 
and movement of the car.” Stearns v. Lindow, 63 App. 
D. C. 134. 

“In order to impute the negligence of one of the parties 
in a joint venture to the other, each must have authority 
to control the means employed to execute the common 
purpose.” National Trucking v. Driscoll , 64 A. 2d 304. 

Plaintiff did not testify concerning joint venture or 
enterprise, nor did any of her witnesses. Defendant Mar¬ 
chetti testified that Nolan had never been employed by 
him, had never had authority to drive the cab for him 
(Marchetti) (App. p. 36) and that he did not know of the 
cab’s whereabouts after the sale to Nolan and never 
received any moneys from the operation of the cab after 
the sale. (App. p. 37). Marchetti further testified he had 
never given Nolan permission to operate the cab in 
Virginia. (App. p. 37). 

Defendant Nolan, whose interests were antagonistic to 
those of Marchetti nevertheless confirmed Marchetti’s 
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testimony, testifying (App. p. 50) that he owned the 
cab, operated it for his sole benefit, had never been em¬ 
ployed by Marchetti to drive the cab and kept all moneys 
from the cab’s operation. Nolan likewise stated that he 
had not even discussed with Marchetti about his (Nolan’s) 
use of the cab after its purchase. (App. p. 54). 

The testimony thus reveals not the slightest scintilla 
of evidence of “joint or community interest” nor “an 
equal right, express or implied, to direct and control the 
management and movement of the car.” Stearns v. Lin- 
dow, supra. Clearly, there is no joint venture or enter¬ 
prise between Marchetti and Nolan. 

Plaintiff did not claim that in hiring Nolan she placed 
any reliance in Marchetti. To the contrary she testified, 
(App. p. 29) in response to a question of whether Nolan 
owned the cab: 

“No, sir, I didn’t know who owned it. I didn’t 
know whether he owned it or anybody else owned it 
or I mean who owned it.” 

Thus the case of Rhone v. Try Me Cab Co., 62 App. 
D. C. 201, has no application to defendant Marchetti. 
Plaintiff not only did not place reliance upon Marchetti 
but did not know of him. His name did not appear on 
or in the cab, nor was it connected with the cab’s oper¬ 
ation. 

2. The Court should not have submitted to the jury 
the plaintiff’s claim against defendant American Cab 
Association for the reason that the undisputed evidence 
showed Nolan never was a member of the Association and 
plaintiff had placed no reliance in the name or color 
scheme of the Association when she engaged Nolan to 
transport her. 

The uncontradicted evidence showed that Nolan was not 
a member of the Association; that he never applied for 
membership in the Association; that the Association had 
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no relationship with him, no measure of control or direc¬ 
tion in the operation by Nolan of his cab; that no prin¬ 
cipal-agent or master-servant relationship existed; that the 
Association derived no benefits from Nolan; that the Asso¬ 
ciation afforded no benefits to Nolan. (App. p. 57 & 58). 

Weighing this evidence by the tests set out in the 
Stearns and National Trucking Company cases, supra, it 
is obvious that there was no joint venture or community 
of interest between Nolan and the Association. The 
Association had no “equal right, express or implied, to 
direct and control the management and movement of the 
car”, nor was there a common purpose, nor the “authority 
to control the means employed to execute the common 
purpose”. 

The Try Me Cab case, supra, which is the nearest 
approximation to the instant case found by counsel like¬ 
wise affords no support for establishing liability in the 
Association. In the Try Me case the injured passenger 
engaged the Try Me Cab because of “being induced by 
these advertisements, she telephoned to the cab company 
at its advertised office, asking for a cab.” She thus relied 
on the company. 

Here plaintiff Olyowski did not rely on the Association 
name, color scheme or advertisement. The testimony 
showed that she engaged Nolan to drive her on February 
13, at a time when he was driving a Diamond Cab and 
the day before he bought Marchetti’s cab. She was not 
concerned, during the early morning hours of February 
16th, when Nolan met her on the street corner, in whether 
he had an American Cab Association cab or any other 
named cab — she only wanted transportation. Thus she is 
completely without the Try Me case. 

The case of Callao v. Independent Taxi Owners’ Ass’n, 
62 App. D. C. 212, was likewise concerned with the liability 
of a cab association merely by reason of the cab flying 
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the colors of the association. The court there cited with 
approval a long line of cases which hold that, while the 
name appearing on the vehicle without other proof of own¬ 
ership was sufficient to establish prima facie ownership 
and that the vehicle was in charge of the owner’s agent or 
servant, nevertheless this is a rebuttable presumption. 
In view of the clear and uncontradicted testimony in the 
instant case, defendant Association maintains that the pre¬ 
sumption was rebutted as a matter of law. The most that 
could be said is that a question of fact for the jury was 
raised as to the Association’s connection with Nolan and 
consequently its liability. This latter question was not 
submitted to the jury. 

As previously pointed out in the Griffith v. Electrolux 
case, supra, agency in Virginia is determined by the em¬ 
ployer’s right to control the actions of the driver. The 
testimony here was all to the effect that not only did 
American Cab have no measure of control but had no re¬ 
lationship with Nolan who was not, and never had been, 
a member of the Association. Thus agency was not pleaded 
by the plaintiff and, under the controlling Virginia law, 
agency was not proven. 

It was likewise an error for the trial court to deny de¬ 
fendant’s instruction #10 (App. p. 10) which would have 
submitted to the jury the question of whether the uniden¬ 
tified soldier had been allowed by Nolan to drive without 
permission of Marchetti and the American Cab Associa¬ 
tion and would have instructed the jury that in such cir¬ 
cumstance the soldier vrould not be the agent of those 
defendants. 

Both the plaintiff and Nolan throughout their testimony 
stated that the soldier had been allowed to drive and was 
driving at the time of the accident, (although plaintiff 
also said that based on what had been told her much 
later the soldier was not driving at the time of the acci¬ 
dent). Other witnesses testified that at the time of the 
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accident they did not see the soldier (App. p. 34). Thus 
there was a question of fact raised by the conflict of 
testimony. Had the instruction been granted the jury 
would have been permitted to decide the question. Had 
it determined that the soldier was driving, and if it fur¬ 
ther decided that the soldier was a stranger to Marchetti 
and the American Cab Association without their authority 
to drive, the verdict would have been in favor of appel¬ 
lants. 

Simon v. City Cab Co., 64 App. D. C. 364, supports de¬ 
fendant Association’s contention just advanced. In that 
case the defendant Cab Company had admitted owner¬ 
ship but proved that the driver was a total stranger to it 
who possessed no authority, express or implied, to oper¬ 
ate the car for the defendant, or to use it in carrying on 
its business and whose prior and instant use of the cab 
was without its knowledge or consent. Despite the ad¬ 
mission of ownership the Court there said — 

“Indeed these facts stand uncontradicted and to sub¬ 
mit the issue to the jury of whether or not they are suf¬ 
ficient to overcome the presumption establishing a prima 
facie case would be to submit the rights of the defendant 
to the speculation and sympathy of the jury.” 

3. The Court should have submitted to the jury the 
question of plaintiff’s contributory negligence as the re¬ 
sult of her testimony that she did not protest the drinking 
by Nolan and the soldier who was allowed to drive. 

Defendant’s instruction #11 (App. p. 10) should have 
been granted by the trial court. This instruction would 
have presented to the jury the issue of plaintiff’s con¬ 
tributory negligence on continuing without protest to ride 
with Nolan when she knew both Nolan and the uniden¬ 
tified soldier had been drinking. 

The plaintiff’s own testimony was that Nolan had 
picked up a soldier and allowed him to drive; that she sat 
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in the front seat with Nolan and the soldier; that the 
soldier had several drinks of liquor from a bottle and 
had passed the bottle to Nolan who had also drunk from 
it. (App. p.24,25,27,28,29). 

It is the contention of appellants that under Virginia 
law and under the rulings of this Court the question of 
Mrs. Olyowski’s contributory negligence in continuing to 
ride, without protest, in a cab being operated by a driver 
who was then actively engaged in drinking intoxicating 
liquor, should have been submitted to the jury. 

In Yorke v. Maynard, 3 S. E. (2d) 366, the Virginia 
Supreme Court of Appeals held 

“If he was in fact intoxicated to the extent that it 
would have been dangerous for him to drive the car 
and plaintiff knew or ought to have known of his con¬ 
dition and yet rode with him and was injured, the 
jury could reasonably have found her guilty of con¬ 
tributory negligence.” (italics supplied) 

To the same effect is the West Virginia Supreme Court of 
Appeals holding in Gilmore v. Huntington Cab Company, 
15 C. C. H. (auto) 46. It will be noted that this case in¬ 
volved a taxicab passenger and that it cited with approval 
the Virginia holdings, as well as several Pennsylvania 
and California appellate court opinions. 

This Court had the same issue before it in Weber v. 
Eaton, 82 U. S. App. D. C. 66, and followed the rule of 
the Yorke and Gilmore cases, supra. This Court, after 
stating that the jury could have found that Mrs. Eaton 
knew of Mr. Weber’s drinking, held: 

“The jury should have been told, therefore, that if 
it believed the evidence and drew therefrom the con¬ 
clusions to which reference has just been made, it 
could not find a verdict for Mrs. Eaton. ’ ’ 
and further 

“All authorities would agree that if Mrs. Eaton 
accompanied Weber when she knew of his drinking and 
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was injured through negligence on his part brought 
about by the alcohol he had taken, she assumed the 
risk when she voluntarily rode with him. It was error 
not to instruct the jury to that effect. ’ ’ 

That a passenger for hire in a public conveyance, having 
no control over its movement, may be guilty of contributory 
negligence was recognized by the Supreme Court in Miller 
v. Union Pacific R. Co., 290 U. S. 227, 54 S. Ct. 172. 

4. Inasmuch as defendants Marchetti, American Cab 
Association and Nolan had different interests and relation¬ 
ships with plaintiff the Court should not have submitted 
to the jury the question of liability as a joint and non- 
severable issues. 

The trial court charged the jury: (App. p. 62) 

“As I say, the defendant Nolan was driving in a 
cab with the insignia of the American Cab Associa¬ 
tion upon it. The cab association claims that at the 
time Nolan was not a member of the association, and 
therefore, it is not responsible but, under law, it is 
responsible where they permitted or the former owner, 
Marchetti, permitted this cab to be operated by Nolan 
but turned it over to Nolan with this insignia upon it, 
then the cab company is liable and Marchetti is liable 
for having turned it over to him with this insignia 
upon it.’* 

This instruction is unsupported by law and the evidence 
and is fallacious in its reasoning on several grounds. 

The Court, in effect, told the jury that the mere fact 
that the Association insignia was on the cab the appel¬ 
lants were automatically liable if Nolan were liable. The 
appellants were thus in the anomalous and unhappy posi¬ 
tion of being saddled with liability based upon another 
defendant’s acts without being allowed to present their 
defenses or to explain the total absence of any relation¬ 
ship with such defendant 
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The only possible explanation for such a charge would 
seem to be a misapprehension of the Rhone v. Try Me 
Cab and the Calias v. I. T. 0. A. cases, supra, for the 
Court’s charge continued (App. p. 62) 

‘ ‘ When a person gets in a cab, as a passenger, for 
hire, it is not incumbent upon that person to investi¬ 
gate whether that cab or the person driving it is a 
member of the cab association. It is not incumbent 
upon him to search the record to determine who is 
the exact owner at this time. ...” 

However, as heretofore pointed out, the Try Me case 
holding is inapposite because reliance was there placed by 
the passenger in the Try Me name as the result of adver¬ 
tisements and the passenger specifically hired a Try Me 
cab. In the instant case the plaintiff hired Nolan while 
he was driving a Diamond cab thus placing no reliance 
on the Association name. As for Marchetti, his name 
appeared nowhere in or about the cab so that there could 
be no reliance upon him. 

The quoted charge likewise flies into the teeth of the 
Callas case which holds that although there is a pre¬ 
sumption of agency in the driver from the fact that a par¬ 
ticular name appears on the cab nevertheless this pre¬ 
sumption is rebuttable. Had the jury been allowed to 
decide this issue there is no question but that the finding 
would have been favorable to the appellants as it was 
when the same issue was decided by the jury on the cross 
claim of Davidson and Dougherty against appellants. 

The Association knew nothing of Nolan, was not aware 
that he had purchased the cab. By no stretch of the 
imagination could it be said that it had “permitted” 
Nolan’s use of its insignia. Likewise Marchetti had no 
authority, express or implied, to authorize Nolan’s use of 
the insignia. That could only be given by the Association, 
subject to the Public Utility Commission approval. With¬ 
out such authority in Marchetti and with proof that Nolan 
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was a total stranger to the Association the case is on all 
fours with Simon v. City Cab Co., supra. 

There being no permission or authority from either 
appellant to Nolan, there being no joint venture or enter¬ 
prise between appellants and Nolan, it becomes clear that 
appellants’ interests and Nolan’s are separate and dis¬ 
tinct and the binding instruction to the jury entirely 
erroneous. 

CONCLUSION 

It is respectfully submitted that the judgment for the 
appellee against these appellants should be reversed and 
judgment entered for appellants or reversed and remanded 
for a new trial. 

Joseph D. Bulman 

Sidney M. Goldstein 
Woodward Building 
Washington, D. C. 

Attorneys for Appellants 
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320 Filed Nov 6 1947 Harry M. Hull, Clerk 

No. 4520-’47 
IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Annie E. Olyowsld 
2416 Pennsylvania Avenue, N. W. 

Apt. #4 

Washington, D. C. 

Plaintiff, 

v. 

#1 Davidson Transfer & Storage Company 
(A Corporation) 

1250 Upshur Street, N. W. 

Washington, D. C. 
and 

#2 Bernard Dougherty 
1250 Upshur Street, N. W. 

Washington, D. C. 
and 

#3 Joseph L. Gordon 
1922 “D” Street, N. E. 

Washington, D. C. 
and 

#4 Philip Marchetti 
2214 Thirteenth Street, N. E. 
Washington, D. C. 
and 

#5 Anthony J. Nolan 
713 Jackson Street, N. E. 

Washington, D. C. 
and 

#6 American Cab Association 
(A Corporation) 

2337 Champlain Street, N. W. 
Washington, D. C. 

Defendants. 
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Complaint for Damages as a 
Result of Automobile Collision 

1. The claim for relief herein on behalf of the plaintiff, 
A nni e E. Olyowski, against the defendants is for an amount 
in excess of $3,000 and is within the jurisdiction of this 
Court. 

321 2. Defendant Joseph L. Gordon or defendant 

Philip Marchetti or defendant Anthony J. Nolan 
was the owner or any two of them or all of them were the 
owners at the time of the collision specified in paragraph 
5 hereof of the taxicab specified in said paragraph 5, here¬ 
inafter referred to as the taxicab. The taxicab at the time 
of said collision was operated under the color scheme and 
registered at the Public Utilities Commission, District of 
Columbia, in the name of the American Cab Association. 

3. The defendant American Cab Association is a Dela¬ 
ware corporation and at the time of said collision was doing 
business as a taxicab company and was engaged in said 
business in a joint enterprise with defendant Joseph L. 
Gordon or defendant Philip Marchetti or defendant An . 
thony J. Nolan, or any two of them or all of them. 

4. The defendant Davidson Transfer & Storage Com¬ 
pany at the time of said collision was doing business as a 
trucking company. The defendant Bernard Dougherty at 
the time of said collision was an agent, servant and em¬ 
ployee of the defendant Davidson Transfer & Storage Com¬ 
pany, and was the driver of and in charge of the truck of 
said company specified in paragraph 5 hereof. 

5. On February 16, 1946, at or about 4:30 a.m., while 
plaintiff was a passenger for hire in the taxicab, and while 
the taxicab was being operated with the permission and 
consent and at the direction of said owner or owners and 
the American Cab Association, in pursuance of said joint 
enterprise, by his or their agent, servant and employee, and 
while said taxicab was proceeding on a public highway, to- 
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wit, U. S. Route No. 1, at or about one mile south of Lady¬ 
smith, Virginia, the taxicab came into collision with a truck 
owned and operated by defendant Davidson Transfer & 
Storage Company. Both the taxicab and said truck were 
at the time of said collision operated in a negligent manner 
and in violation of the Traffic and Motor Regulations 
322 for the State of Virginia then and there in full force 
and effect. Said collision occurred as a result of said 
negligence and said violation. 

6. As a result of the aforementioned collision, the plain¬ 
tiff was violently thrown from her seat in the taxicab and 
as a result thereof sustained serious and permanent physi¬ 
cal injuries, including one rib fractured in two places, an¬ 
other rib fractured, left ankle sprained, right ankle bruised 
and injured, both legs bruised, a hematoma of the right leg, 
internal injuries, injury to neck, and injury to her nervous 
system, suffered great pain of body and mind, incurred and 
still is incurring substantial medical and hospital ex¬ 
penses for the treatment of said injuries, and lost earnings 
as a result of said injuries; all to her damage in the sum of 
$ 20 , 000 . 

7. As a further result of said collision, plaintiff lost the 
amount paid on account by her for the hire of the taxicab, 
to-wit $50.00. 

Wherefore, plaintiff demands judgment against the de¬ 
fendants and each of them in the sum of $20,050. 

/s/ Charles W. Proctor 
Charles W. Proctor 

/s/ David W. Louisell 
David W. Louisell of 

Spencer & Louisell 
1712 “H” Street, N. W. 
Washington 6, D. C. 

• • • • 
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323 Filed Nov 26 1947 Harry M. Hull, Clerk 

Answer 

Come now the defendants, Joseph L. Gordon, Philip 
Marchetti, Anthony J. Nolan and American Cab Associa¬ 
tion, by their attorney, and for answer to the complaint 
filed herein respectfully state to the Honorable Court as 
follows: 

324 First Defense 

Defendant, Joseph L. Gordon, denies that at the time 
set forth in the complaint he owned, operated or in any 
manner was connected with or associated with the taxicab 
which allegedly caused injuries to the plaintiff. He fur¬ 
ther denies that Anthony J. Nolan, alleged to have been the 
operator of said taxicab, was his agent, that said Nolan had 
authority from this defendant to operate said taxicab, or 
that said Nolan had authority from this defendant to op¬ 
erate said taxicab in the State of Virginia. 

Second Defense 

Defendant, Philip Marchetti, denies that at the time set 
forth in the complaint he owned, operated or in any manner 
was connected with or associated with the taxicab which 
allegedly caused injuries to the plaintiff. He further de¬ 
nies that Anthony J. Nolan, alleged to have been the opera¬ 
tor of said taxicab, was his agent, that said Nolan had au¬ 
thority from this defendant to operate said taxicab, or that 
said Nolan had authority from this defendant to operate 
said taxicab in the State of Virginia. 

Third Defense 

Defendant, Anthony J. Nolan, denies that he was in any 
respect negligent and denies that the injuries alleged to 
have been sustained by the plaintiff were to any extent 
caused by any negligence on the part of this defend¬ 
ant. 
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325 Fourth Defense 

The complaint fails to state a cause of action 
against these defendants upon which relief may be granted. 

Fifth Defense 

Defendant Gordon, Marchetti and the American Cab As¬ 
sociation deny that they were in any respect negligent and 
deny that the injuries alleged to have been sustained by the 
plaintiff were to any extent caused by any negligence on the 
part of these defendants. 

Sixth Defense 

These defendants have no knowledge or information 
sufficient to form a belief concerning the injuries, damages 
or losses alleged to have been sustained by the plaintiff. 
These defendants deny all the remaining allegations of the 
complaint. 

Seventh Defense 

Defendant American Cab Association denies that the 
operator of the taxicab had authority from this defendant 
to operate said taxicab, in the State of Virginia and asserts 
that if the operator did operate the taxicab in the State of 
Virginia, he acted beyond the scope of his authority and 
without the consent of the said defendant American Cab 
Association. 

326 Filed Nov. 26 1947 Harry M. Hull, Clerk 

Eighth Defense 

These defendants assert that the injuries, damages or 
losses alleged to have been sustained by the plaintiff were 
due solely to the negligence, or to the contributory negli¬ 
gence of co-defendants, Davidson Transfer & Storage Com¬ 
pany and Bernard Dougherty. 
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Cross Claim Against Davidson Transfer & Storage 
Company, a Corporation, and Bernard Dougherty 

Cross claimants, Joseph L. Gordon, Philip Marchetti, 
Anthony J. Nolan, and American Cab Association, aver 
that the cross defendants, Davidson Transfer & Storage 
Company and Bernard Dougherty, are or may be liable to 
the aforesaid cross claimants for all or part of the claim 
against these cross claimants in the within cause of action; 
these cross claimants further aver that the collision set 
forth in the plaintiff’s complaint were not the result of 
any negligence or carelessness on their part, but was the 
result of negligence, or contributory negligence, of cross 
defendants, Davidson Transfer & Storage Company and 
Bernard Dougherty. 

WHEREFORE, cross claimants, Joseph L. Gordon, 
Philip Marchetti, Anthony J. Nolan and American Cab 
Association, demand judgment against cross defendants, 
Davidson Transfer & Storage Company and Bernard 
Dougherty, or either of them, for all sums which may be 
adjudged against the said cross claimants in favor of the 
plaintiff, or a contributable portion of such sums. 

/s/ Joseph D. Bulman 

JOSEPH D. BULMAN, Attor¬ 
ney for Defendants, Gordon, 
Marchetti, Nolan and Amer- 
can Cab Association 
800 Woodward Building 
Washington, D. C. DI. 0158 

328 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 1 

The jury is instructed to return a verdict in favor of 
the defendants Marchette and American Cab Association. 

Denied 

• • • • 
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329 Filed Mar 31 1949 Harry M. Hull, Clerk 

| 

Defendant’s Instruction 2 

If you find from the evidence that on the date of the col¬ 
lision defendant Nolan was not a member of defendant 
American Cab Association then your verdict must be in 
favor of defendant American Cab Association. 

Denied 

• • • • 

330 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 3 

If you find from the evidence that Defendant Nolan was 
not a member of the American Cab Association, was not on 
the business of the Association and was not operating the 
cab in the State of Virginia with the express or implied 
consent or permission of the Association then you must 
find in favor of the defendant American Cab Association. 

Denied 

331 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 4 

The jury is instructed that if you find from the evidence 
that at the time the accident occurred Nolan the driver of 
the taxicab was on his own personal business, or on a pleas¬ 
ure trip, then he was not acting within his scope of employ¬ 
ment of defendants Marchette and American Cab Associa¬ 
tion, and the plaintiff herein could not recover from the 
defendants Marchette and American Cab Association. 

Denied 

• • • • 
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332 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 5 

If you find from the evidence that defendant Nolan was 
the owner of the cab, and was not on the business of the 
defendants American Cab Association or Marchette, and 
was not acting as the agent or employee of either the Asso¬ 
ciation or Marchette, then you must find in favor of the 
defendants American Cab Association and Marchette. 

Denied 

• • • • 

333 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 6 

The jury is instructed, that if you find from the evidence 
that the defendant, American Cab Association confined its 
members ’ driving operations to the District of Columbia, 
and that the driver in question, without authority, caused 
the taxicab to be driven out of the jurisdiction, in violation 
of this instruction, then you must find that the driver at the 
time that the accident occurred was operating said taxicab 
without the apparent scope of his membership and that the 
defendant American Cab Association would not be liable 
to the plaintiff. 

Denied. 

• • • • 

334 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 7 

The jury is instructed that in order to find in favor of 
the plaintiff against defendants Marchetti and American 
Cab Association you must find that at the time the collision 
took place, that the operator of the automobile was driving 
the car with the permission and consent of the defendants 
Marchette and American Cab Association. 

• • • • 


Denied 
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Filed Mar 31 1949 Harry M. Hull, Clerk 

I 

Defendant’s Instruction 9 

The jury is instructed that if you find from the evidence 
that defendant Marchetti endorsed his title over to defend¬ 
ant Nolan and received payment in full from Nolan, then 
you must find that Nolan was the owner of the taxicab, and 
your verdict must be for the defendant Marchette. 

Denied 

• • • • 

336 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 10 

If you find from the evidence that Nolan allowed an un¬ 
identified soldier to drive the cab without the permission or 
consent of defendants Marchette and American Cab Asso¬ 
ciation then the soldier was not the agent of defendants 
Marchette and the Association and your verdict may not be 
against those defendants. 

Denied 

• • • • 

337 Filed Mar 31 1949 Harry M. Hull, Clerk 

Defendant’s Instruction 11 

If you find from the evidence that the unidentified soldier 
was allowed by Nolan to drive the cab, and if you find that 
the soldier was drinking intoxicating liquor which was 
likely to affect his operation of the cab, and if you further 
find that plaintiff knew of this drinking and in the exercise 
of reasonable care for her own safety under those facts and 
circumstances she should have declined to continue to ride 
in the cab with the soldier operating it, but nevertheless 
the plaintiff continued to ride in the cab without protest 
and was injured by reason of the negligent operation of the 
cab by the soldier then such conduct on the part of the 
plaintiff would bar a recovery by her. 


Denied 
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338 Filed Apr 5 1949 Harry M. Hull, Clerk 

Verdict and Judgment for Plaintiff 
United States District Court for the 
District of Columbia. 

Civil No. 4520-47 
Annie E. Olyowski, plaintiff 
vs. 

Davidson Transfer & Storage Company, a corporation 

Bernard Dougherty 
Philip Marchetti 
Anthony J. Nolan 
and 

American Cab Association, a corporation, 

defendants 

Verdict and Judgment 

This cause having come on for hearing on the 28th day of 
March, 1949, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Clement L. Murphy Ruth C. McNeill 

Clarence L. Hartley Carrie R. Penttila 

Ethel C. Thomas Charles F. Rogers 

James F. Lynagh Alice J. Moffitt 

Theresa B. Thompson Joseph F. Lawson 

Fred A. Sullivan Elizabeth F. Reed 

who, after having been duly sworn to well and and truly 
try the issues between Annie E. Olyowski, plaintiff, and 
Davidson Transfer & Storage Company, a corporation, 
Bernard Dougherty, Philip Marchetti, Anthony J. Nolan 
and American Cab Association, a corporation, defendants, 
and the issues between the respective cross plaintiffs and 
respective cross defendants, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 31st day of March, 1949, that they find the issues afore¬ 
said in favor of the plaintiff Annie E. Olyowski and against 
the defendants Philip Marchetti, Anthony J. Nolan and the 
American Cab Association, a corporation, and that the 
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money payable to her by the said defendants by reason of 
the premises is the sum of Three Thousand ($3,000.00) dol¬ 
lars. 

Wherefore, it is adjudged that said plaintiff Annie E. 
Olyowski recover of the said defendants Philip Marchetti, 
Anthony J. Nolan and American Cab Association, a cor¬ 
poration, the sum of Three Thousand ($3,000.00) dollars 
together with costs. 

And the jury further say upon their oath this 31st day of 
March, 1949, that they find for the defendants Davidson 
Transfer & Storage Company, a corporation, and Bernard 
Dougherty against the plaintiff Annie E. Olyowski. 

Wherefore, it is adjudged that said plaintiff Annie E. 
Olyowski take nothing from the said defendants Davidson 
Transfer & Storage Company, a corporation, and Bernard 
Dougherty and that they go hence without day, be for noth¬ 
ing held, and recover of the plaintiff Annie E. Olyowski 
their costs of defense. 

And the jury further say upon their oath this 31st day of 
March, 1949, that they find for the cross plaintiff Davidson 
Transfer & Storage Company, a corporation, against the 
cross defendant Anthony J. Nolan and that the money 
payable to the cross plaintiff Davidson Transfer & Storage 
Company, a corporation, by the cross defendant Anthony 
J. Nolan by reason of the premises is the sum of Eight 
Hundred and Seventy-one dollars and seventy cents 
($871.70). 

339 Wherefore, it is adjudged that the cross plaintiff 
Davidson Transfer & Storage Company, a corpora¬ 
tion, recover of the cross defendant Anthony J. Nolan the 
sum of Eight Hundred and Seventy-one dollars and seventy 
cents ($871.70) together with costs. 

And the jury further say upon their oath this 31st day 
of March, 1949, that they find for the cross defendants 
Philip Marchetti and American Cab Association, a corpora¬ 
tion, against the cross plaintiff Davidson Transfer & Stor¬ 
age Company, a corporation. 

Wherefore, it is adjudged that the cross plaintiff David¬ 
son Transfer & Storage Company, a corporation, take 



nothing from said cross defendants Philip Marchetti and 
American Cab Association, a corporation, that they go 
hence without day, be for nothing held and recover of the 
cross plaintiff Davidson Transfer & Storage Company, a 
corporation, their costs of defense. 

And the jury further say upon their oath this 31st day of 
March, 1949, that they find for the cross plaintiff Bernard 
Dougherty against the cross defendant Anthony J. Nolan, 
and that the money payable to the cross plaintiff Bernard 
Dougherty by the cross defendant Anthony J. Nolan by 
reason of the premises is the sum of One Hundred ($100.00) 
dollars. 

Wherefore, it is adjudged that the cross plaintiff Ber¬ 
nard Dougherty recover of the said cross defendant An¬ 
thony J. Nolan the sum of One Hundred ($100.00) dollars 
together with costs. 

And the jury further say upon their oath this 31st day of 
March, 1949, that they find for the cross defendants Philip 
Marchetti and American Cab Association, a corporation, 
against the said cross plaintiff Bernard Dougherty. 

Wherefore, it is adjudged that said cross plaintiff Ber¬ 
nard Dougherty take nothing from said cross defendants 
Philip Marchetti and American Cab Association, a corpora¬ 
tion, that they go hence without day, be for nothing held, 
and recover of said cross plaintiff Bernard Dougherty their 
costs of defense. 

By direction of Harry M. Hull, Clerk. 

Judge Jennings Bailey By R. R. Belew, 

Deputy Clerk. 

• • • • 

340 Filed Apr 9 1949 Harry M. Hull, Clerk 

Motion for Judgment Non Obstaade Veredicto 
or in the Alternative for a New Trial 

The defendants Marchetti, American Cab Association 
and Nolan, by their counsel, respectfully pray the Honor¬ 
able Court for judgment non obstante veredicto or in the 
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alternative for a new trial and for reasons therefor state as 
follows: 

• 4 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the weight of the evi¬ 
dence. 

341 4. The Court erred in submitting to the jury the 

claim of plaintiff Olyowski against defendant Mar- 

chetti. 

5. The Court erred in submitting to the jury the claim 
of plaintiff Olyowski against defendant American Cab 
Association. 

6. The Court erred in not submitting to the jury the 
question of plaintiff Olyowski’s contributory negligence. 

7. The Court erred in submitting to the jury as a joint 
and non-severable question the liability of the said three 
defendants to plaintiff Olyowski. 

8. And for such further reasons as may be urged to the 
Court upon oral argument which is hereby requested. 

/s/ Joseph D. Bui man 

JOSEPH D. BULMAN 
Attorney for Defendants, 
Marchetti, Nolan and 
American Cab Association 
800 Woodward Building 
Washington, D. C., Di. 0158 
• • • • 

357 Filed May 4, 1949 Harry M. Hull, Clerk 

Order 

Defendants Philip Marchetti, Anthony J. Nolan, and 
American Cab Association having made by their counsel 
Joseph D. Bulman, Esquire, a motion in the above entitled 
cause for Judgment Non Obstante Veredicto or in the Al¬ 
ternative for a New Trial, and having filed by said counsel 
Points and Authorities in support of said motion, and 
plaintiff, Annie E. Olyowski, by her counsel David W. 
Louisell, Samuel Spencer, and Charles W. Proctor, having 
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filed Points and Authorities in opposition to said motion, 
and the Court having considered all of said Points and Au¬ 
thorities and being fully advised in the premises, it is, this 
4th day of May, 1949, hereby 

ORDERED, that said motion of defendants Philip Mar- 
chetti, Anthony J. Nolan, and American Cab Association 
for Judgment Non Obstante Veredicto or in the Alternative 
for a New Trial in all respects be, and the same in all re¬ 
spects hereby is, overruled. 

Jennings Bailey 

Judge 

• • • • 

358 Filed May 9, 1949 Harry M. Hull, Clerk 

Plaintiff’s Exhibit 4 

PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
Washington 4, D. C.. 

CERTIFICATE 

This is to certify that I am Chief Clerk of the Public 
Utilities Commission and as such have custody of the rec¬ 
ords of the Commission; that the attachments listed below 
are photostatic copies of the originals on file with the Com¬ 
mission : 

Certificate of Taxicab Ownership and Identity in name of 
Philip Marchetti, American Cab No. 121, licensed Septem¬ 
ber 11, 1945, expiration date March 31,1946. Also reverse 
side of form. 

Certificate of Insurance in name of Philip Marchetti, 
Policy No. 3401, effective 12:01 am, 8-24-45, covering 1941 
Plymouth, Motor No. DVT-7345. 

Notice of Cancellation of Certificate of Insurance in name 
of Philip Marchetti, Policy No. 3401, dated March 11,1946, 
effective March 16,1946. 

Naomi H. Hetzel 

Chief Clerk 
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Issued — January 24,1949. 

359 UNINSURED 

Owner Marchetti Philip Cab No. 121 

Address 2214 13th Street, N. E. Wash. D. C . License No. 

3714 

Ass ’n or Trade Name American Ass’n Appr. D P G 
Make Plymouth Year 1941 Eng. No. DVT-7345 
Insurance Company Amalgamated Casualty Ins. Co. 

License must be obtained not later than April 1, 1945; 
after that date within 5 days of following approval date. 

Philip Marchetti 
Owner 


Sep 11945 


PUBLIC UTILITIES COMMISSION, D. C. 

Certificate of Taxicab Ownership and Identity 

Owner Marchetti Philip Cab No. 121 

Address 2214 13th St. N. E. Wash. D. C. License No. 3714 
Ass’n or Trade Name American 
Make Plymouth Year 1941 Eng. No. DVT-7345 
Insurance Company Amalgamated Casualty Ins. Co. 
DISTRICT OF COLUMBIA 


Application for License to 

1. Use typewriter, except 
signature. 

2. DO NOT fill in license 
number on any form. 

3. Name of owner and make, 
year and engine number 
must be as shown on ti¬ 
tle, registration card, and 
application for tags. 


Superintendent of Licenses 


Sep 11945 
APPROVED 
Sep 11 1945 
Public Utilities 
Commission 
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361 Public Utilities Commission, D. C. 

Received Sep 111945 

Chief Clerk 

Assured Marchetti Philip American 121 

Address 221413 Street, N. E. Washington, D. C . 

CERTIFICATE OF INSURANCE 

To Public Utilities Commission of the District of Columbia 
This is to certify that the assured mentioned above is in¬ 
sured under our policy No. 3401, in the form approved by 
the Superintendent of Insurance, covering public liability 
including personal injuries and death to passengers with 
limits of $5,000 and $10,000—$20,000 (line out inapplicable 
amount), and property damage with limit of $1,000., the 
said policy being effective from 12:01 am 8-24-45, and cov¬ 
ering the vehicle listed below. There is attached to the 
policy copy of endorsement printed on the reverse side of 
this certificate. The policy and endorsement will remain in 
full force and effect until canceled as provided in the said 
endorsement. 

Make Plymouth Year 1941 Motor No. DVT-7345 
In the event of the cancellation of said policy by the in¬ 
surance company for any reason, proper written notice 
shall be given to the Public Utilities Commission, and can¬ 
cellation shall be effective in 20 or 5 days, as the case may 
be, from date of receipt of such notice at the office of the 
Commission. 

Amalgamated Casualty Insurance Co. 

By G. Pierce 
Philip Marchetti 
Signature of Insured 

Note : All cancellation notices shall be on forms 4" by 6". 

Insurance Form No. 1 

362 Received Mar 12 1946 Public Utilities 

Commission 
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NOTICE OF CANCELLATION 

11 March, 1945 

To: Philip Marchetti 

Address 221413th St. N. E., Wash. D. C. 

Yon will please take notice that Policy No. 3401, covering 
the vehicle described below, heretofore issued to you by this 
company is hereby cancelled FOR NON-PAYMENT OF 
PREMIUM (strike out if inapplicable) in accordance with 
its terms. This cancellation is effective on the 16 day of 
March, 19 46, at 12:00 midnight standard time at the place 
of your address written above. Any return premium due 
you will be refunded on demand. 

Make Plymouth Year 1941 Engine No. DVT 7345 
Fleet name American Fleet No. 121 

Amalgamated Casualty Insurance Co. 
1006 H Street, N. W. 

By G. Pierce 

Authorized Agent or Official 

To Assured 
To Home Office 

To Public Utilities Commission 
363 Filed May 9 1949 Harry M. Hull, Clerk 

Plaintiff’s Exhibit 5 

Office of Superintendent of Licenses 
District of Columbia 
Passenger Vehicle License 
License No. 3714 

Philip Marchetti Engine No. DVT 7345 
Ply 

April 1,1945 to Mar. 31,1946 
2214 13th St. N. E. 

25.00 

25.00 fee pd. Mar. 27,45 

Collector of Taxes 

• • • • 
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366 Filed May 6 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of May , 19 49, that 
1 defendants Philip Mcurchetti and American Cab Associa¬ 
tion, a corporation hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 5th day of April, 19 49 
in favor of plaintiff Annie E. Olyowski against said defend¬ 
ants Philip Marchetti and American Cab Association, a 
corporation. 

Joseph D. Butman 
Attorney for 
defendants Marchetti and 
American Cab Association 

m • • • 

20 Annie E. Olyowski, 

• • • • 

Direct Examination 
BY MB. LOUISELL: 

Q Will you please state your full name and address? A 
Mrs. Annie Olyowski, 1822 New Hampshire Avenue, North¬ 
west. 

• • • • 

Q Where vras your home originally? A Charlotte, 
North Carolina. 

• • • • 

21 Q Mrs. Olyowski, will you please tell the Court 
and the jury when you first saw the defendant An¬ 
thony J. Nolan, and under what circumstances you first saw 
him? A Approximately February 13, I have it, I first 
hailed his cab at 14th and K Streets, Northwest. 

• • • • 

Q What year was that, Mrs. Olyowski? A 1946. 

• • • • 

Q February 13,1946? A That is right. 
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• • • • 

Q During the course of the trip with defendant Nolan 
in his cab, did you make any arrangements for a longer trip 
to be made with him? A Yes, I did. 

Q Will you please tell the Court and the jury 

22 what those arrangements were? A Well, I made 
arrangements with him to carry me down to North 

Carolina. I had made a telephone call concerning my 
child. I left her in North Carolina and I made a telephone 
call and I found out that she was very dissatisfied with her 
boarding place there and that she wanted to be moved and 
I was very much upset about it so I decided to go down 
and investigate and see what the trouble was and either 
move her or bring her back up here and bring back some 
personal belongings that I had left down there. 

Q Did defendant Nolan indicate whether or not he could 
take you down there ? A Yes, he did. 

Q Did he express any wishes in respect to the time that 
would be best for him to leave on the trip? A Well, he 
said that it would be better to start sometime after mid¬ 
night because there was very little traffic at that hour. 

Q Did you make arrangements with Mr. Nolan as to 
when you would leave and where he would pick you up to 
make the trip? A Yes, sir. 

Q How did you make those arrangements? A Well, I 
was to call him at his home and tell him approximately 
about when I wanted to leave so I called him at his 

23 home and we made arrangements to start at mid¬ 
night. Then later the arrangements were changed to 

start at 2 a.m. 

Q What day would that be, 2 a. m. of what day? A 
Well, that was February 16,1946. 

Q Pursuant to those arrangements, did you meet Mr. 
Nolan to start this trip with him? A Yes, sir, I met him 
on 14th Street. 

Q I don’t believe you stated what the arrangement was 
in respect to the compensation that Mr. Nolan was supposed 
to get for this trip. A Yes, that is right. He said it was 
$150 for the trip and I paid him $50 down. 
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Q When were you to pay him the balance of the charge? 
A I was to pay him the rest when he brought me back to 
the District 

Q Was there any arrangement made, if you brought 
your daughter back, whether or not that would be included 
in the charge? A Well, he said there wouldn’t be any 
extra charge if I did bring her back. 

• • • • 

Q Did you state just where you paid him this $50? I 
don’t recall. A Well, he had stopped at a service 

24 station to gas up and that is where I paid him. 

• • • • 

Q During this trip, Mrs. Olyowski, through Virginia, 
at any time according to your recollection was any other 
person taken into the car, in the cab? A Yes, sir. He 
stopped out of Alexandria and picked up a soldier. 

Q Outside of Alexandria? A Yes. 

Q Did he ask your permission to pick up this soldier? 
A No, sir. 

Q Will you tell the jury what words appeared on his 
cab, Mrs. Olyowski, what identification, if any, appeared 
on the cab? A Well, there were stickers on the cab and 
there was the face of the cab and, of course, I didn’t par¬ 
ticularly notice the face, but I just assumed that it was his. 

Q Directing your attention to the outside of the cab, 
what words appeared on the outside of the cab ? A Amer¬ 
ican Cab Company No. 121. 

Q There came a time, did there not, Mrs. Olyowski, 
when this cab was in a collision on this trip? A That is 
right. 

25 Q According to your best recollection, Mrs. Ol¬ 
yowski, was the soldier that you have mentioned still 

in the cab at the time of the collision? A Well, I was un¬ 
der the impression for a long time he was. For a long time 
I was under the impression that he was so, after hearing 
Mr. Dougherty’s statement in court, to the best of my recol¬ 
lection I think he had gotten out. 
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• • * • 

Q Mrs. Olyowski, where were you sitting in the cab? 
A I was sitting on the side next to the door. 

Q In which seat of the cab? A The front seat. 

Q Why were you in the front seat of the cab? A Well, 
I had stood out waiting for him that night and my feet was 
cold and I asked him if I could sit in the front closer to the 
heater. 

Q Was it quite a cold night? A Yes, sir. 

Q What were you doing most of the time during this 
trip up to the time of the collision, Mrs. Olyowski? A 
Well, I was asleep. I was asleep when the accident hap¬ 
pened and I knew nothing about it until it had already 
happened. 

26 Q Will you please describe, in your own words, 
to the Court and the jury just what took place at the 
time of the collision? A There is not too much that I can 
tell about it since I was sound asleep and had been asleep 
some little time and when I woke up why, naturally, the 
car, the front end of the car had come in on me and 
crushed the two lower ribs and bruised my body badly all 
over. 

Q Just what was the condition of the taxicab right after 
the collision? A Well, it was completely demolished. 

• • • • 

39 Cross-Examination 

BY MR. COLLINS: 

• • • • 

41 Q To get back to the first question I asked you, 
what did you mean when you said you had now come 

to the conclusion that what Mr. Dougherty had said was 
correct about the driver? Do you recall saying that? A 
I recall what I repeated, sure. 

42 What did you mean by that? A When I fell 
asleep, he was driving. 

Q Who? A The soldier. 

Q The soldier was driving? A Yes, sir. 
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Q What did you mean when you said you had come to 
the conclusion that Mr. Dougherty was correct? What had 
Mr. Dougherty said about who was driving? A Well, in 
court, in Bowling Green Court is what weakened my mind. 
Of course, that is, I was asleep and he was driving when I 
was asleep. When I woke up, of course I don’t know how 
many people was around at the wreck but I didn’t see the 
soldier and Mr. Dougherty said he didn’t see the soldier. 

Q You mean that Mr. Dougherty had said in this court 
that you were speaking of in Bowling Green that the sol¬ 
dier was not driving but Nolan was driving? A No, I 
don’t think he made the statement. He said he didn’t see 
the soldier. 

Q Did he say Mr. Nolan was driving? A He said that 
he was sitting under the wheel, sir. 

Q Mr. Nolan was sitting under the wheel? A Yes, sir. 

Q So after Mr. Dougherty made that statement, 
43 you changed your mind about it and now believe that 
Mr. Nolan was driving, is that correct? A Well, I 
am not sure about it, see? 

Q Let’s get back to where you went to sleep. You went 
to sleep before you got to Alexandria, is that correct? A 
I think it was around Alexandria some place. 

Q Did you stay asleep from that time until the time this 
wreck occurred? A Yes, sir, I did. 

• • • • 

46 Q Did anyone, while you were in that taxicab, 
have any intoxicating liquor about? Did you see a 

whiskey bottle or a gin bottle at any time? A Well, I 
didn’t see a bottle in there until after the soldier 
got in. 

47 Q After the soldier got in, where did you see this 
bottle? A Now, I saw him have it. 

Q What kind of bottle was it? Was it a pint bottle or 
a fifth or half bottle, or what? A I think it was a pint 
bottle. 

• • • • 



25 


Q When you saw this bottle where it was, was the sol¬ 
dier taking a drink out of it? A Yes, sir. 

Q Did Mr. Nolan take a drink out of it? A Well, I 
saw him pass the bottle to the front seat. 

• • * • 

49 Q And when he got in the back seat he opened 
up a bottle of whiskey. Was it a full bottle? A I 

couldn’t tell you. 

Q He opened up the bottle and he took a drink, is that 
right? A Yes, sir. 

Q That was when he was sitting in the back seat? A 
Yes, sir. 

Q Then he passed the bottle up to Nolan who was at 
that time driving, is that right? A Yes, sir. 

Q You were sitting in the front seat, is that right? A 
That is right. 

Q Did Nolan take a drink out of that bottle? A At 
one time I think he did. 

Q I am talking about the time the soldier was sitting 
in the back seat. Did he take a drink at that time 

50 when it was passed up to the front seat? A I think 
at one time he did. 

Q Then there was another time when the soldier got 
out the bottle and took a drink and passed it around, was 
there? A No, sir, I didn’t see a second time. 

Q What time are you talking about? You said one 
time that Mr. Nolan took a drink. Now what time is that 
that you are talking about? Is that when the soldier was 
in the back seat? A Yes, sir. 

Q When he passed the bottle up? A Yes, sir. 

Q And Mr. Nolan at that time took a drink, is that 
right? A I think so. I am not too certain. 

Q Did they pass the bottle to you? A No, sir. 

Q Did you take a drink? A No, sir. 

Q Did you take a drink at any time on that trip down 
there? A No, sir. 

• • • • 

Q How far down the road or how many minutes 
after this first drink was it that the soldier got un- 


52 
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der the wheel and began to drive? A It was shortly 
after that. 

Q What do yon mean by shortly after that, 10, 15, 20 
minutes, do yon mean? A I can’t say for sure because I 
didn’t have any watch and I wasn’t timing it. 

Q The car, that is, the taxicab did pull over on the side 
of the road and stop, did it not, when the soldier got out 
of the back and got under the wheel ? A Yes, he did stop. 

Q You understand my question? I mean the soldier 
had to get out of the back of the car and come around to 
the front? A That is right, sure. 

Q What did Nolan do, get in the back? A No, he 
moved over. 

Q You do remember that, that the taxicab did pull 
over to the side of the road and came to a stop, do you not? 
A Yes, when they changed, sure. 

Q You knew that? A Yes, when he got in the front 
seat. 

Q You knew that the soldier had gotten in the 
53 front seat, didn’t you? A Yes, that is right. 

Q And you knew when you had driven about 40 
minutes or so from Alexandria that the soldier had gotten 
out of the back and had gotten into the front and was driv¬ 
ing. You were conscious of that, weren’t you? A Yes, 
sir, sure. 

Q You were awake at that time, weren’t you? A 1 
was just semi-wakened. I was very sleepy. 

• • • • 

55 Q And Mr. Nolan was under the wheel after 
the accident was over and you woke up, is that right? 

56 A Well, yes. 

• • • • 

57 BY MR COLLINS: 

Q You testified in a little court, didn’t you, 
down in Bowling Green? A Yes. 

Q At that time did you testify that Mr. Nolan was 
driving the car or the soldier? A No, sir, I testified at 
that time that the soldier was driving, to the best of my 
recollection. 



C ross-Examination 


BY MR. BULMAN: 

• • . • • 

62 Q At the time you got in this taxicab on the 
12th of February, 1946, when did you arrange to 

leave town ? A I arranged with him that day. 

Q To leave on the 12th? A No, sir. 

63 Q When did you arrange, four days hence? A 
Yes, sir, I arranged — that was the 13th, sir. 

Q What? A That was on the 13th that I hailed his 
cab. 

Q The day that you hailed him, was that the 12th? 
A The 13th. 

Q The 13th you hailed him? A Yes, sir. 

Q What time did you arrange to leave town? A Well, 
you mean on the trip? 

Q Yes, for this trip. A He told me to call up at his 
home and let him know so I did call him. 

Q Did he give you his telephone number? A Yes, sir. 
Q For you to call him? A Yes, sir. 

• • • • 

69 Q So you left the District of Columbia and you 
were proceeding along and the soldier was riding 

in the back seat. Did he immediately open up the bottle 
that Mr. Collins called your attention to after he got 

70 in? A Well, shortly after he got in. 

Q And you saw him take a drink? A Yes, sir. 
Q What would he do, put the bottle up and pour 
some goodly size drink down his throat? A I don’t know 
how much he drank, sir. 

Q You saw him take a pretty good swig of it? A I 
wouldn’t say how much it was. 

Q If I can use that terminology. After he took a drink, 
he passed the bottle to the front, is that correct? A Yes. 
Q Mr. Nolan took a drink, did he? A I think so. 
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71 Q You remember him taking a drink? A The 
soldier, yes, sir. 

Q I am talking now about Mr. Nolan. A I think he 
did. I am not too certain. 

Q Did you see him pass the bottle back to the soldier? 
A That is right 

Q You saw the soldier pass it to the front seat to 
him? A Yes, sir. 

Q Did they offer you a drink? A No, sir, because 
I had my eyes closed and they thought I was asleep. I 
wasn’t sound asleep. 

Q But you weren’t asleep when you saw this. When 
Mr. Nolan took a drink, did you say anything to Mr. Nolan 
about not drinking while you were in the car? A No, 
sir, I didn’t because I figured he was a good driver and 
had never seen any blunders that he had made down the 
road. He acted like he was driving straight and fine and 
I do know that he was not drunk. 

72 Q You knew when you got in the car he was 
not drunk. You knew that? A Yes, sir. 

Q When he took a drink, you didn’t say anything to 
him about not taking a drink while you were in there? A 
No, sir, I didn’t. 

• • • • 

74 Q You didn’t have any conversation with the 
soldier at all? A No, sir, I didn’t say anything 
to him. 

Q You didn’t ask him where he was going or what 
he was doing in the Army or anything about it? A Not 
a thing, no, sir. 

Q You knew that the soldier had something to drink, 
didn’t you? A At that one time. 

Q And you didn’t know how many more drinks he 
took, if any, after the bottle was passed back to him, did 
you? A No, sir, I don’t. 

Q After the soldier got back of the wheel, did you 
make any protestations to Mr. Nolan not to allow the 
soldier to drive? 
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THE WITNESS: No, sir, I didn’t have anything to 
say about it because there were two of them and I was, 
of course — we were down the road some ways and I 

figured anything I said wouldn’t have done any good. 

• • • • 

75 Q Were you fearful that anything might happen 
to your person! A No, sir, I wasn’t fearful. 

• • • • 

Q But before the accident, you made no objection to 
Mr. Nolan about this soldier driving! A No, sir, I didn’t 
say anything. 

• • • • 

82 Q Mrs. Olyowsld, I think yesterday you testified 
that when you got in the taxicab you thought that 
Mr. Nolan owned the car! A No, sir, I didn’t know 
who owned it. I didn’t know whether he owned it or any¬ 
body else owned it or I mean who owned it. 

• • • • 

84 Redirect Examination 

• • • • 

BY MR. LOUISELL: 

Q Mrs. Olyowski, there has been some cross-examina¬ 
tion here about your trip in comparison to a train. Did 
you make any attempt on this occasion to take a train down 
to Charlotte, North Carolina! A Yes, sir. I tried to get 
an appointment on the Streamliner, a fast train but I 
couldn’t get a reservation for two months later. 

• • • • 

85 Q How was it, Mrs. Olyowski, that you hap¬ 
pened to have available this money to make a trip! 

A I had sold a home in North Carolina and just came 
here after I sold a home. 

• • • • 

Q Will you please tell the Court and jury, Mrs. Olyow¬ 
ski, how it is or by what means you came to believe now 
that actually Mr. Nolan was driving the cab! 




86 THE WITNESS: When I fell asleep, the soldier 
was driving the cab and, of course, the next thing 
I knew the accident happened and when I woke up, I 
didn’t see the soldier. Mr. Dougherty testified he didn’t 
see the soldier and also State Trooper Smith said he didn’t 
see the soldier, so that weakened my mind and made me 
disbelieve that he was driving; that he had already been 
left out. 

• • • • 

89 (The certificates heretofore marked .Plaintiff’s 
Exhibit No. 4 for identification were received in 
evidence. 

• • • • 

93 William R. Rupert 

• • • • 

Direct Examination 
BY MB. LOUISELL: 

Q Will you please state your full name and your occu¬ 
pation? A William B. Bupert. I am employed by the 
Superintendent of Licenses, District of Columbia. 

• • • • 

Q Have you with you, Mr. Bupert, the original of the 
license issued to Philip Marchetti for the period April 
1, 1945 to March 31, 1946? A I don’t have the original 
but I have the official office copy which is official in our 
office. The original is given to the person. 

• • • • 

94 (The document heretofore marked Plaintiff’s Ex¬ 
hibit No. 5 for identification was received in evi¬ 
dence.) 

• • • • 


96 


Robert W. Smith 
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Direct Examination 
BY MR. LOUISELL: 

Q Will you please state your full name? A Robert 
W. Smith. 

i • • • 

Q Will you state your present employment? A I am 
employed by the State of Virginia as a member of the 
Department of State Police. 

* * • • 

100 Q After the collision, Officer Smith, did you 
make a search of the vehicles? A I looked in the 

cab to see if I could find any identification. Neither of 
the occupants were at the scene at the time I arrived 
there, that is, the occupants of the cab. 

Q Did you find any identification? A I did. 

Q What identification did you find? A I found this 
1946 application for District of Columbia tags in the cab 
at the time I examined it. 

• • • * 

101 (The application heretofore marked Plaintiff’s 
Exhibit No. 6 for identification, was received in evi¬ 
dence.) 

• • • • 

116 Anthony J. Nolan 

• • • • 

117 Cross-Examination 
BY MR. COLLINS: 

Q Mr. Nolan, were you driving this taxicab at the 
time that this collision occurred? A No, I was not. 

Q Who was driving? A The soldier was driving the 
cab. 

Q What was his name? A I don’t know. 

Q Had you ever seen him before the night of this 
collision? A No. I picked him up on the highway. 
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Q Had you had any intoxicating liquor to drink on 
the night of this collision? A Yes, I had. 

Q How many drinks had you had? A A few. 

Q Will you tell us when you had the first drink, where 
and at what time? A Well, the first drink I had was 
just before I met Mrs. Olyowski, because the restau- 

118 rants were closing and I was kind of chilly and I 
had one then. 

Q Where did you have that drink, sir? A I had it 
some place around town. 

Q I can’t hear you. A I had it some place down- 
towm. I don’t just recall what place it was. 

Q About what time was that? A Just before closing, 
about ten minutes of two. 

Q This was a Saturday night, was it not? A No, it 
was not a Saturday night. 

Q What night was it? A Friday night. 

Q When did you have the next drink? A The next 
drink I had was with the soldier. 

Q Where was that? A Well, I picked him up around 
Alexandria, I guess. 

Q You picked him up where? A Around Alexandria. 
There is a stop off there, right at the turn where the 
truck route comes through. 

Q And you had a drink then? A Yes. 

Q Did you take that drink out of a bottle? A Yes. 

Q What size bottle was that? A A pint bottle, if I 
recall correctly. 

119 Q Keep your voice up, we are having difficulty 
hearing you. Were you driving at the time you 

took that drink? A Yes. 

Q Where did you have the next drink? A On down 
around Quantico, I guess. 

Q Was that out of the bottle, too? A Yes. 

Q Were you driving at that time? A Yes. 

Q Where did you have the next drink? A I didn’t 
have the next drink. 

Q What is that? A I didn’t have the next drink. 
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Q You mean that is all the drinks that you had? A 
That is right. 

Q Where did you turn the wheel over to the soldier? 
A At Quantico. 

Q Do you know how many drinks he had had? A No, 
I don’t. 

Q These drinks that you had with the soldier were 
from a bottle that the soldier had, is that correct? A 
That is right. 

• • * • 

121 Q What was Mrs. Olyowski doing at the time 
when the accident occurred? A She was more than 
likely asleep.. I don’t know. 

• • • • 

125 Q Did you stop for gasoline before you left 
Washington that night? A Yes. 

Q Did she pay you this money there? A Yes. 

Q How much money did she give you? A $50. 

• • • • 

131 Bernard Dougherty 

• • * • 

Direct Examination 

BY MR. COLLINS: 

• • • • 

132 Q Were you in charge of the Davidson truck 
we have been discussing here which was in the 

accident with the taxicab? A Yes, sir. 

• * • • 

Q Was it a cold night? A Yes, sir. 

• * * • 


138 
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159 Cross-Examination 

BY MR. LOUISELL: 

• • • • 

160 Q After this collision took place, Mr. Donghertv, 
did yon at any time see a soldier? A Never. 


176 Hugh Brown 

Direct Examination 

BY MR. COLLINS: 

• • • • 

181 Q Did yon see any soldier there around the taxi¬ 
cab? A No, sir. 

Q Anybody in a uniform? A No, sir. 


190 


Hugh G. Weatherford 


Direct Examination 

BY MR. COLLINS: 

• • • • 

193 Q Do yon remember the driver of the taxicab or 
the man who was sitting in the driver’s seat, Mr. 
Nolan? A I remember his face here today. 


201 


Philip Marchetti, 


Direct Examination 
BY MR. BULMAN: 
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Q Inviting your attention to February 14, 1946, were 
you operating a taxicab on that date, the 14th of Feb¬ 
ruary? A I was operating one part-time. 

Q Would you tell us please what type of auto- 

202 mobile it was, what kind? A 1941 Plymouth. 

Q Did you belong to any association, Mr. Mar- 
chetti? A American Cab Association. 

• • • * 

Q With respect to the taxicab that you were operat¬ 
ing, did you own that taxicab? A Yes, sir. 

Q What kind of car was it? A A 1941 Plymouth. 

Q Will you please tell us what happened on the 14th 
day of February, 1946, with respect to the taxicab, be¬ 
tween you and Mr. Nolan? A Well, the day before he 
gave me — 

Q When you say “he”, who is that? A Mr. Nolan 
gave me the deposit on the car, and the following day, 
the 14th, he had the car inspected and applied for tags 
and then about 1 o’clock, we settled the difference, the 
bonds with the finance company and assigned the title over 
to him. 

Q Was there any contract entered into between 

203 you and Mr. Nolan with respect to the purchase of 
that taxicab? A No written contract, just a down 

payment and receipt. 

Q What was the price of the cab? How much did he 
pay you for it? A About $1,100. 

Q Where did the transaction take place? A The final 
transaction? 

Q Yes. A That finance company at 14th and Park 
Road, Northwest. 

Q Is that the Great Eastern Finance Company? A 
Great Eastern Finance Company. 

Q What was given to you at the finance company? How 
much was given to you? A Well, he checked if he had 
applied for tags and he got the answer that he did — 
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Q Don’t tell ns about what he said. How much did 
you receive from the finance company? A $800. 

Q With respect to the title to that taxicab, I want you 
to tell the ladies and gentlemen of the jury what you did 
with respect to the title. A In order to get the balance, 
I had to sign the title over to the title company. 

204 Q In order to get what, the balance? A In 
order to get the balance due on the automobile, I 

had to sign the title over to him or over to the title com¬ 
pany. 

Q You had the title to that taxicab, didn’t you, Mr. 
Marchetti? A Yes, sir. 

Q Did you sign that title that particular day? A I 
signed it. 

Q Where did you sign it? A At the Great Eastern 
Finance Company. 

Q What date was that? A February 14. 

Q 1946? A 1946. 

Q Was your signature notarized? A Yes, it was nota¬ 
rized right there. 

Q With respect to Mr. Nolan, what about the keys to 
this taxicab? A What about the keys? 

Q Yes; did you keep the keys or who did you give 
them to? A As I had the title turned over to the finance 
company, he got the keys and drove it from there on. 

Q Let me ask you this: Did you have a hacker’s 

205 license? A Yes, I had a hack license. 

Q With respect to that hacker’s license, where 
is that supposed to be hung in the taxicab? A Full 
view of all the passengers. 

Q After this transaction took place, what did you do 
with respect to your hacker’s license? A I took mine 
and I put it in my pocket. 

Q Was Mr. Nolan at any time employed by you? A 
No, sir. 

Q Did you ever give Mr. Nolan authority to drive that 
taxicab for you? A No, sir. 
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Q Did you have anything tc do with that taxicab after 
the 14th of February, 1946? A No, sir. 

Q Did you know the whereabouts of that taxicab after 
the 14th of February, 1946? A No, sir. 

Q Were any additional sums of money of any kind 
ever paid to you after this transaction on February 14, 
1946? A No, sir. 

Q When was the first time you learned that the car 
that you had owned was involved in an accident? A 
That was on Sunday morning, and a friend of his 

206 came around and wanted to know — 

Q When you say a friend of his — A A friend 
of Mr. Nolan’s came around. I was over at my mother-in- 
law’s and he wanted to know what to do in case of an 
accident. I said, “I have never had any accident with 
this American Cab Association”. 

Q That is all right. You learned about that Sunday. 
Don’t go beyond the question. A Yes. 

Q Did Mr. Nolan ever tell you that he was going or 
had obtained your permission to go into Virginia at any 
time? A No, I never knew anything about that. 

Q Did you see Mr. Nolan after February 14, 1946? A 
Not before the accident. 

Q Mr. Marchetti, I show you plaintiff’s Exhibit No. 6 
for identification and ask you what that card is ? A This 
is a renewal for new tags that you are supposed to have 
April 1. 

Q How did that come to you originally? A That 
comes to everybody through the mail. 

Q Did you know that that was in the taxicab at the 
time it w^as turned over to Mr. Nolan? A If I knew? 

Q About that particular car. Did you know it 

207 was in there? A I didn’t know whether it Avas in 
there or not. 

Q Will you please tell us, Mr. Marchetti, what arrange¬ 
ments you had with respect to the painting of the taxicab 
with Mr. Nolan? A Well, I didn’t have nothing to do 
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with that because he already had made an appointment to 
have the scheme changed to Diamond Cab. 

Q What do you mean by “scheme”? A Paint. 

Q He had already made arrangements to have it painted 
Diamond? A Diamond Cab colors. 

Q When was that understanding had? A When I 
turned the car over to him. 

Q Since the 14th of February, 1946, did you ever make 
application for license plates or tags for this automobile? 
A No, I never have. 

• • • • 

209 Cross-Examination 
BY MR. LOUISELL: 

Q Mr. Marchetti, referring again to Plaintiff’s Exhibit 
No. 6, it is a fact, is it not, that you put that in the pocket 
of your cab? A I must have. 

Q And it is also a fact that you didn’t take it out of the 
pocket of your cab, did you, at any time ? A If I did, you 
wouldn’t have it. 

Q So your answer is no, isn’t it, Mr. Marchetti? A 
That is right. 

210 Q It is a fact, Mr. Marchetti, that you paid the 
insurance premium on this taxicab for the month of 

February, 1946, is it not? A That is correct. 

Q And it is also a fact, is it not, that at no time before 
this collision took place on February 16, 1946, did you take 
any steps to have that insurance cancelled? A I didn’t 
have enough time. 

Q It is also a fact, Mr. Marchetti, that the license for 
this cab was in your name until March 31,1946? A They 
are issued for a full year. 

Q And the year expires on March 31, doesn’t it? A 
They do. 

Q And it is also a fact, is it not, Mr. Marchetti, that at 
no time was this cab licensed in the name of Mr. Nolan — 
THE COURT: I don’t know whether he would know 
that or not. 
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BY MR. LOUISELL: 

Q Do you know, Mr. Marchetti, whether Mr. Nolan ever 
got a license on this cab? A He had applied for it. 

Q Had he ever gotten a license from the PUC on this 
cab, if you know? A I don’t think so. 

* * • • 

211 Redirect Examination 

BY MR. BULMAN: 

* • # • 

Q When did you sell this taxicab to Mr. Nolan, what 
day of the week? A What day of the week? 

Q Yes. A I guess it was Friday, the 14th, when I sold 
it to him. 

Q Did you get in touch with the PUC, Public Utilities 
Commission, on that date? A No, sir. 

Q Did you know, of your own knowledge, whether or 
not Mr. Nolan had made application for a PUC license? A 
Well, he couldn’t very well apply for that unless he got the 
tags and changed the color like he wanted to. 

212 Q Did you give Mr. Nolan any permission or 
authority to operate under your PUC license when 

you sold him the cab? A Well, I gave him permission to 
finish this transaction up, going from one place to another 
and let him go to the shop to get it painted. 

Q You gave him permission to go to the shop to get it 
painted ? A Yes. 

Q Did you give him any permission to operate it as a 
taxicab? A No, I didn’t. 

MR. BULMAN: That is all. 

MR. LOUISELL: I believe there is one question I forgot 
to ask about the tags which Mr. Bulman has referred to. 

The tags on this taxicab, on February 16, 1946, Mr. Mar¬ 
chetti, were the tags that you had gotten for the taxicab, 
weren’t they? 

THE WITNESS: They were the ones issued to me. 
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Recross-Examination 
BY MR. COLLINS: 

Q Mr. Marchetti, did you notify the American 
213 Cab Association that you made this sale ? A It was 
notified about the same time the accident happened. 
Q You didn’t notify them before the accident happened? 
A No. 

Q How do you get your insurance from the American 
Cab Association? A Monthly. 

Q What is that? A Monthly, and every week, every 
Saturday, you go in there and pick up different numbers, 
stickers. 

• * • • 

BY MR. COLLINS: 

Q How often do you pay for vcur insurance? A Ev¬ 
ery four weeks. 

Q Have you ever cancelled the policy with the Ameri¬ 
can Cab Association? A No, I never did. 

• • • • 

218 Everett J . Rogers 

• • • • 

Direct Examination 
BY MR. BULMAN: 

Q Mr. Rogers, will you kindly give us your full name, 
sir? A Edward J. Rogers. 

Q Where are you employed, sir? A Department of 
Vehicles and Traffic, District of Columbia. 

Q What is your job there? A Record Clerk. 

Q Pursuant to a subpoena duces tecum, did you bring 
in certain documents from your office? A I did. 

Q Do you have control over those documents? and cus¬ 
tody? A I do. 

Q You vrere requested to bring in Motor Vehicle 
Title No. H-38270? A That is right. 
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Q Do you have that? A Ido. 

Q May I see that, sir? A Yes. 

* • • • 

Q Mr. Rogers, referring to Defendant’s Exhibit No. 1 
for Identification, would you please tell us what that instru¬ 
ment that you have in your hand is? A It is an applica¬ 
tion for title in the name of Philip Marchetti. 

Q When was that application made, sir? A It was 
issued on the 22nd of July, 1944. 

220 Q What type of automobile was involved that the 
application was made for? A It was a Plymouth 
1941 taxicab. 

# * • • 

222 Q Would you please refer to Defendant’s Ex¬ 
hibit No. 2 for Identification and I ask you what 

that is? A That was the title issued to Marchetti on the 
22nd of July and he, in turn, transferred it to Anthony 7. 
Nolan on the 14th of February, 1946. 

Q By what method w r as that Plymouth automobile trans¬ 
ferred from Marchetti to Nolan? Wliat appears on that 
showing that? A The title was surrendered, the title that 
had been issued to Marchetti was turned over or surren¬ 
dered to us and title was issued in the name of Nolan. 

Q And on what date was title surrendered by Mar¬ 
chetti and on what date was application for new title 

223 made by Mr. Nolan? A It was transferred to No¬ 
lan on the 14th of February and the same date a title 

was issued to Nolan in his name, on the 14th. 

Q The 14th of February of what year? A 1946. 

Q From your records, Mr. Rogers, who was the title 
owner of that particular taxicab on the 14th day of Febru¬ 
ary, 1946? A Anthony J. Nolan, according to my records. 

Q Was any lien placed upon that car on that date? A 
Yes, there was. 

Q What date was that and to whom was the lien made ? 

• • * * 
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THE WITNESS: It is a lien in favor of Great Eastern 
Finance Company against Anthony J. Nolan. 

BY MR. BULMAN: 

Q And that was on what date, sir? A That was dated 
2-14-46. 

Q That is February 14,1946? A Yes. 

224 MR. BULMAN: Your Honor, I would like to of¬ 
fer both of these in evidence. I shan’t read them to 

the jury. 

THE COURT:: You can state the substance of them, 
if you wish. 

* • • • 

MR. BULMAN: Your Honor ruled that I cannot read 
them to the jury? 

THE COURT: Yes. I stated I would admit them in 
evidence. I think I was wrong in doing that. I exclude 
them. They have been offered in evidence and you object 
to my excluding them. 

• • • • 

225 THE COURT: 

• • • • 

This question is admissible as between the two classes of 
defendants but, so far as the plaintiff is concerned, she got 
into a cab with the insignia of the American Cab Associa¬ 
tion, the defendant, and when you get into a cab with the in¬ 
signia of a cab association upon it, it is not incumbent upon 
you to find out who may be the particular owner of the cab 
at that time because the cab company is estopped to deny 
that the cab was being operated in this business. 

I take it you except to that ruling? 

226 MR. BULMAN: Ido. 

• • • • 

James F. Sager 

• • • • 


227 
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Direct Examination 
BY MR. BULMAN: 

Q Will you kindly state your full name? A James F. 
Sager. 

Q You are in business in the District of Columbia? A 
Yes, sir. 

Q With what company are you associated? A Great 
Eastern Finance Company. 

Q What is your position with that company? A Pres¬ 
ident. 

Q Inviting your attention to the 14th day of February, 
1946, will you please tell us whether or not you had in your 
office—where is your office located? A 1376 Park Road, 
Northwest. 

Q What business is the company engaged in? A Fi¬ 
nance business. 

Q Did you negotiate a contract between Marchetti and 
Nolan? A We handled a loan or sales contract for Nolan 
who was purchasing the car at the time from Mar¬ 
chetti. 

228 Q Did you advance certain moneys on that par¬ 
ticular automobile ? A Yes, sir. 

Q Mr. Sager, inviting your attention to Plaintiff’s Ex¬ 
hibit No. 2, will you please tell us whether or not you had 
a lien on that car as of the 14th day of February, 1946? A 
Yes, sir. 

Q With respect to the transfer of title, where was that 
done? A Well, it was made up in our office. 

Q What notary’s name appears on it? A John P. 
Wolls. 

Q Is he in your office? A He was at that time. He 
was a notary public. 

Q Is it a requirement of the law that transfer of title 
be notarized? A Yes, sir. 

Q And that was done in your office? A Yes, sir. 

• • • • 
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229 Elmo J. Milligan 

• • • • 


Direct Examination 
BY MR BULMAN: 

Q Mr. Milligan, will you please state your full name? 
A Elmo J. Milligan. 

Q What is your occupation? A Executive Secretary, 
Public Utilities Commission of the District of Colum¬ 
bia. 

230 Q Pursuant to a subpoena, are you here? A I 
am. 

Q Mr. Milligan, when a taxicab is sold in the District of 
Columbia by one owner to another, what steps have to be 
taken with the Public Utilities Commission to transfer the 
license? A They have to appear at our taxicab office and 
indicate that the transfer is made. 

Q With respect to the color scheme of any association, 
is that registered with your commission? A It is. 

Q Before a color scheme may be put upon a vehicle, 
whose consent must first be obtained? A Public Utilities 
Commission. 

Q With respect to the association’s consent, does the 
consent of the association have to be obtained? A Yes. 
The association official has to initial the card before it 
comes down, the application card. 

Q By way of illustration, Mr. Milligan, if I were to 
purchase a car and wished to place it in the Diamond Cab 
Company and I made application to you to register my 
cab with your Commission, whose consent must I obtain 
to use the color scheme of the Diamond Cab? A An offi¬ 
cial of the Diamond Cab Company, his initials. 

Q May a person put a color scheme upon a taxi- 

231 cab without first having the Public Utilities Commis¬ 
sion’s permission to use it? A No. 

Q Will you kindly look at your records and tell us, sir, 
if an application was filed by Mr. Nolan for permission to 
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use the color scheme of the American Cab Association? A 
I have no record of Mr. Nolan as an operator of an Ameri¬ 
can Cab. 

Q Do you have any application from him for use of 
those colors? A Yes, I have an application from him for 
use — not the American Cab colors but another association. 

Q But you don’t have any application from him for the 
American Cab Association? A No. 

• • * • 


Cross-Examination 
BY MR. COLLINS: 

Q What is the party required to do when they discon¬ 
tinue using a cab and transfer it to someone else with your 
Commission? A They are supposed to notify the Com¬ 
mission that the car is changed. 

• • • * 

233 BY MR. COLLINS: 

Q Suppose you take a look at this title, the engine 
number, at the top and possibly you can check from that. 
A Yes; we have that cab, engine No. DBT-7345, Plymouth, 
year 1941, in the name of Philip Marchetti. 

Q You have that listed in his name as of what date, sir? 
A September 1, 1945. That was entered September 11, 
1945. 

Q That was when he registered it in his name? A Yes; 
with the expiration date March 31,1946. 

Q In other words, this cab was registered at your 

234 Commission from, did you say September — A 
September 11,1945. 

Q From September 11, 1945, to March 31, 1946, it was 
registered in the name of Philip Marchetti, is that right? 
A That is right. 

Q You say you kept the insurance record on the taxi¬ 
cabs, is that right, sir? A We do. 
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Q Do you keep that insurance to indicate the name 
of the owner or the person who is registered with you to 
keep it in his name? A I didn’t get that question. 

Q Suppose I withdraw it. I don’t think it was very 
clear. You said that Marchetti was listed as the owner on 
February 16, 1946. Can you tell me whether your records 
indicate that the insurance required by the law was in 
Marchetti’s name on that date? A Yes; that was effec¬ 
tive from 12:01 a. m. 8-24-45, covering a 1941 Plymouth and 
the same motor number. 

Q Until March 31, 1946, was it effective? A 16th day 
of March, 1946. 

Q This insurance was in effect in Marchetti’s name 
then from September until March 16, 1946, is that correct? 
A That is right. 

Q So it would have been in effect in Marchetti’s 

235 name on February 16, 1946, would it not? A Yes. 

• • • • 

Redirect Examination 

• * • • 

BY ME. BULMAN: 

Q Mr. Milligan, with respect to the PUC regulations 
or requirements, isn’t it the duty of the person making ap¬ 
plication for a license, the purchaser of a taxicab, to 

236 make application before he can drive it? A That 
is right, it has to be approved. 

Q And the purchaser must come in and be approved by 
your Commission? A I mean by approved, has to indicate 
a car going out of the taxicab business or transferred to 
another man’s name in the taxicab business. 

Q So that if the taxicab is sold; if I were to sell any 
taxicab to Mr. Collins and during the interim until he ap¬ 
plied for a PUC license, the PUC license, although the title 
may have been transferred to Mr. Collins, would be in my 
name? A That is right. 

Q But the owner would be Mr. Collins until he himself 
made application to the PUC? A That is right. 


THE COURT: Is this witness the one to testify as to 
ownership? 

MR. BULMAN: But there is an exhibit here, Your 
Honor, introduced by the plaintiff from the PUC. 

THE COURT: I was speaking about your question ask¬ 
ing him as to who was the owner. 

MR. BULMAN: Yes. 

• • • • 

237 Recross-Examination 

BY MR. COLLINS: 

• • • • 

Q That is this Plymouth car that is described in this 
title on February 16, 1946, was registered with your Com¬ 
mission with Marchetti as the owner and as the insured, is 
that correct? A Yes. 

Redirect Examination 

BY MR. BULMAN: 

• • • * 

238 MR. COLLINS: May I ask one more question, 
Your Honor? 

Under your rules, Mr. Milligan, taking the case that Mr. 
Bulman is selling a taxicab to me, is he permitted to turn 
that cab over to me with all the colors on it and let me go 
ahead and drive it? 

239 THE WITNESS: Not without first coming to the 
Commission. 

* * • * 

240 Anthony J . Nolan, 

• • * * 

Direct Examination 
BY MR. BULMAN: 

Q Mr. Nolan, will you state your full name, sir? A 
Anthony J. Nolan. 
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Q Inviting your attention to the month of February, 
1946, what was your occupation? A Hacker. 

Q Hacker? A Yes, sir. 

Q Prior to the 13th day of February, 1946, were you 
engaged in that same occupation? A That is right. 

Q What type of automobile w*ere you driving at that 
time ? A Diamond. 

241 Q Did there come a time, Mr. Nolan, when you 
purchased an automobile for hacking purposes? A 

Yes. 

Q Who did you contact to buy an automobile? A I 
can’t remember the fellow’s name. 

Q You contacted a Mr. Marchetti? A Yes. 

Q Did you buy Mr. Marchetti’s car? A Yes. 

Q Was it a private car or a taxicab? A A taxicab. 
Q Would you please tell us where you consummated 
your deal, where you made your deal? A At his home. 

Q How much did you pay for that taxicab? A I guess 
about $1,100, $1,150. 

Q What portion of it w r as cash and what portion was 
by deferred purchase money? A $300 was cash. 

Q And the balance was paid to Mr. Marchetti where? 
A The finance company. 

Q Keep your voice up. A The finance company. 

Q Where was that finance company at which you 

242 made the deal ? A 14th and Park Road. 

Q Was that the Great Eastern Finance Com¬ 
pany? A That is right. 

Q When you were at the Finance Company, tell us 
what happened there with respect to that transaction? 
A He just gave him a check and I took the cab. 

Q Who gave him the check? A Mr. Sager. 

Q Of the Finance Company? A That is right. 

Q What did Mr. Marchetti do there with respect to the 
title? A He signed it over to the finance company 
and me. 

Q Was his signature notarized there? A Yes. 
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Q Did there come a time when you made application to 
have the title in your name, Mr. Nolan ? A Yes. 

Q What date did you make that, sir? A I guess it 
was the same date that is on there. 

Q I show you Defendant’s Exhibit No. 2 and ask you 
if your name appears on that instrument as applying for 
a title in your name? A Yes. 

Q Tell us, if you will, whether or not you made 

243 any application for license plates or tags in your 
name? A Yes. 

Q And on what date did you make that, sir? A The 
same day. 

Q And this transaction took place on the 14th day of 
February, 1946, was it? A Yes, I believe so. 

Q I show you this paper and ask you if it wasn’t the 
14th day of February, 1946? A The 14th? 

Q Of February, 1946. A That is right. 

Q Where did Mr. Marchetti or did Mr. Marchetti turn 
over the key to that car to you? A At the finance com¬ 
pany. 

Q Who drove the cab away from the finance company? 

• * • • 

A The fellow with me who worked for Mr. Sager took 
it down to have the transfer of title taken care of. 

Q So you went from the finance company to the Munici¬ 
pal Building to transfer the title and make application, 
did you? A Yes. 

Q After that was accomplished, let me ask you 

244 this: Did you have a hacking license or a “face” 
as they call it? A Yes. 

Q WTiose hacking license did you use in operating this 
automobile? A My own. 

Q Tell us, if you will, Mr. Nolan, whether or not you 
made any application to get into any other association 
and, if so, when? A I made application for the Diamond. 

Q Diamond Cab Company? A That is right. 
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Q You had been driving a Diamond Cab prior thereto, 
is that correct? A That is right. 

Q The 14th of February, 1946, was a Friday, was it 
not? A That is right. 

Q When were you to take your cab into the Diamond 
people to have it converted? A The following Monday. 

Q The following Monday? A That is right. 

Q At any time in the month of February or prior 
thereto, were you a member of the American Cab Associa¬ 
tion? 

MR. LOUISELL: If Your Honor please, for the 

245 record I wish to object to this line of cross-exam¬ 
ination as irrelevant and immaterial. 

THE COURT: I think it is to your client but, as be¬ 
tween the two defendants, it may be relevant. 

MR. BULMAN: I, of course, object to Your Honor’s 
ruling. 

BY MR. BULMAN: 

Q At the time that you purchased this car from Mr. 
Marchetti, for whose benefit were you operating that cab 
after the time that you purchased it? A My own. 

Q Were you employed by Mr. Marchetti at any time 

to drive that taxicab? A No, I don’t believe so. 

• • • • 

Q Who owned that cab? A I owned the cab. 

Q Did you see Mr. Marchetti from the time that you 
saw him cn the 14th day of February until after the acci¬ 
dent happened? A No. 

Q Any of the moneys that you received while driving 
that taxicab, whose money was that, Mr. Nolan, after 

246 the 14th day of February, 1946? A It was mine. 

Q Was any sum of money that you received as 
a result of hacking to be paid by you to Mr. Marchetti 
or to the American Cab Association — and I take it this 
gentleman objects to anything that goes to this defend¬ 
ant— was any money that you received to go to the 
American Cab Association ? A No. 

• • • • 
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Q Have you at any time since you bought the cab on 
the 14th of February, 1946, visited the lot of the American 
Cab Association? A Yes. 

Q How soon after that or how long after that? 

• • • • 

A Oh, I guess a couple of months after that. 

Q Did you communicate with anyone at the American 
Cab Association to advise them that you had purchased 
this taxicab? A No. The only thing, after the accident 
happened — 

THE COURT: What was your answer? 

THE WITNESS: I said after the accident hap¬ 
pened. 

247 BY MR. BULMAN: 

Q But prior to the time the accident happened, 
you didn’t communicate with anyone at the American Cab 
Association ? A Other than Mr. Marchetti, no. 

Q You met Mrs. Olyowski when, sir? A Pardon? 

Q WLen did you meet Mrs. Olyowski to take her to 
Carolina, what date? A Friday night. 

Q February 14, 1946? A The accident happened the 
16th, so it must have been the 15th. 

Q I am sorry, the 16th is right, and you met her at 
14th and Pennsylvania Avenue? A That is right. 

• • • • 

249 BY MR. BULMAN: 

Q Tell us, if you will, when you left the City of 
Washington whether or not you picked up any other 
persons ? A I picked up a soldier. 

Q Was it a soldier, just one person? A No, I picked 
up a Marine and I dropped the Marine off at Quantico. 

Q Where was the soldier and the Marine sitting? A 
In the back seat. 

Q After the Marine got out, did the soldier remain or 
did he get out too? A No, he got in the front seat and 
I let him drive. 
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Q After you left the Marine out at Quantico, 

250 who was operating the car? A The soldier was 
driving the car. 

Q Do you know the soldier’s name? A No, I don’t. 

Q Did you see him at the time the accident happened 
or after the accident happened? A No; I was the only 
one there. Mrs. Olyowski and I was in the car and he 
was gone. 

Q Have you seen him since that date? A No, I 
haven’t. 

Q Would you know him if you saw him? A I don’t 
know if I would or not, to be truthful with you. 

Q After the accident happened, did you make — don’t 
tell us what the statement was — but did you make any 
statement with respect as to who was driving the auto¬ 
mobile? A I believe I asked where the soldier went. 

• • • • 

251 Q Mr. Nolan, with respect to Mrs. Olyowski, you 
first had her as a passenger when? A I guess it was 

the day before we made arrangements for the trip. 

Q Where did you meet Mrs. Olyowski? A I picked 
her up at the Hamilton Hotel at 14th and K Street. 

Q That was the 13th day of February? A I guess so. 

• • • • 

Cross-Examination 

BY MR. COLLINS: 

• • • • 

252 Q Did you say anything to Mrs. Olyowski or to 
the soldier about whether to pick up the Marine 

253 or not? A I didn’t have to say anything to the 
soldier. He was getting a ride. I didn’t say any¬ 
thing to Mrs. Olyowski either. 

• • • • 
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Q Was Mrs. Olyowski awake at the time you 
254 picked up the soldier? A She was about half 
asleep when I picked up the soldier. 

Q Was she awake when you picked up the Marine? 
A No. 

Q She was sound asleep then ? A Yes. 

• • * • 

Q Did Mrs. Olyowski remain sound asleep until the acci¬ 
dent occurred? A I don’t know whether she was sound 
asleep or not but she seemed to be. 

Q Where were you when the soldier pulled out the 
bottle and offered you the drink? A He pulled it out 
immediately after he got in the car. 

Q You took one drink almost immediately after he got 
in the car? A That is right. 

Q You had previously had a drink or drinks in Wash¬ 
ington, is that right? A I had a drink. 

• • • • 

257 Q You knew when you got this taxicab on the 
14th that it had to have insurance, did you not? 

A The sticker was alive on it. 

Q The sticker was alive? A That is right. 

Q How long was that sticker good for? A The 
sticker was good for a week. 

Q It was good for a week. Did you have a conversa¬ 
tion with Mr. Marchetti about the sticker or about the 
insurance on the taxicab? A I didn’t think it was 

258 necessary because I know the insurance is kept up 
on the cars. 

Q And you knew from the sticker that was on the 
taxicab that insurance had been paid for a week, is that 
correct? A That is right. 

Q Do you recall the name of the company that carried 
that insurance? A I didn’t know until afterwards. 

Q What was the name of the company? A The Amal¬ 
gamated Casualty. 

Q Insurance Company? A Yes. 
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Q Did you make a report to that insurance company 

of this accident? A I had someone tell them about it. 

• • • • 

Q Did you have any conversation with Mr. Marchetti 
in which he said or you said or there was any con- 

259 versation about whether this vehicle was going to 
be used immediately by you as a taxicab? A Well, 

I guess it was assumed by both parties that I was going 
to use it as a cab. 

Q And that you were going to use it immediately? 
A Yes. 

• • • • 

Q Did Mr. Marchetti, in so many words, give you his 
consent to use it as a taxicab immediately? A I couldn’t 
answer that, whether he gave me his consent or not. As 
I say, when I bought the cab he more or less knew I was 
going to use it and I knew I was going to use it too as 
a cab. 

Q And immediately, is that right? A That is right. 

• • • • 

260 Q Did you notify the American Cab Associa¬ 
tion about the accident? A I just told one of the 

boys up there. He had a number open, I told him, 121, 
and that was all. 

Q Did you have any arrangements whereby you were 
going to give Mr. Marchetti any of the taxi fares that 
you took in? A No. 

Q Until you had the cab transferred? A No. 

Q Did you have any arrangement where you were 
going to pay Mr. Marchetti any portion of the fares? 
A No. 

• • • • 

266 Cross-Examination 

BY MR. LOUISELL: 

Q Mr. Nolan, I believe that you testified that the insur¬ 
ance sticker was still alive on the cab when you got posses¬ 
sion of the cab? A That is right. 
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Q When you refer to the insurance sticker there, yon 
mean, do you not, the insurance sticker that had been 
issued to the defendant, Marchetti? A That is right. 

• • • • 

267 Redirect Examination 
BY MR. BULMAN: 

Q Mr. Nolan, inviting your attention back to the time 
when you and Mr. Marchetti were at the Great Eastern 
Finance Company at Park Road, isn’t it a fact that you 
were to take that automobile to the Diamond Cab Com¬ 
pany and have it painted immediately? Wasn’t that your 
understanding with Mr. Marchetti? A I don’t know 
whether we had that understanding or not. I know I had 
an appointment the following Monday to have the car 
painted. 

Q Didn’t you tell Mr. Marchetti you were going to 
take it over there and have it painted? A I may have, 
yes. 

Q Then you had no understanding with him, did you, 
that you were going to operate it as a taxicab until you 
had it painted? Nothing was said on that score, was 

268 there? A Nothing was said. 

Q And there was no understanding to that effect, 
was there? A No. 

• • • • 

Recross-Examination 

• • • • 

BY MR. COLLINS: 

Q Didn’t I understand you to say, Mr. Nolan, that it 
was understood between you and Mr. Marchetti that you 
were going to operate that cab as a cab immedi- 

269 ately or am I wrong about that? A I said there 
was an assumption. I buy a car of you, a cab, that 

I am going to use it. 
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Q He turned everything over to you? A Everything. 

Q The key and the taxicab, and there was some under¬ 
standing between you and you drove it away with all 
those colors on it and so forth, is that right? A That 
is right. 

• • • • 

Dante Gentilucei 

• • • • 


Direct Examination 

BY MR. BTTLMAN: 

• • • * 

BY MR. BULMAN: 

271 Q Mr. Gentilucei, what position do you occupy 
with the American Cab Association? A President. 

Q Would you please tell us whether or not Mr. Mar- 
chetti, one of the defendants in this case, was a member of 
your association? A He was. 

• • • • 

Q With respect to your association, what does one have 
to do to become a member of it? 

A A person first comes there and says that he would 
like to put a cab in the American Cab Association. 

Q To whom does he apply? A To the president or to 
any of the members, the executive members of the Ameri¬ 
can Cab Association; and asks for that permission. 

272 MR. LOUISELL: For the record, Your Honor, 
may I enter an objection to this line of testimony as 

irrelevant as to our plaintiff ? 

THE COURT: I am inclined to think so as to your 
client but I will not rule on it finally yet. 

BY MR. BULMAN: 

Q If he is accepted, what do you allow him to do, Mr. 
Gentilucei, with respect to the color scheme? A I sign a 
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card for him, merely by initialing a card which he will 
later take to the Public Utilities Commission for approval. 

Q Will the Public Utilities Commission of the District 
of Columbia allow a taxicab to be operated with the colors 
of the American Cab Association without consent of your 
association? A No, sir. 

Q With respect to the application to the Public Utili¬ 
ties Commission, whose signatures must appear upon the 
application? A It is not a signature, just my initials. 
We only initial the PUC card. 

Q How about the member’s name? A He must sign 
his own name. 

Q After that is done, then the color scheme of 

273 your association is put on the taxicab? A That is 
right. 

Q Do the members of your association pay any dues, 
Mr. Gentilucci? A They do not, and never have. 

MR. COLLINS: What did you say? 

THE WITNESS: They never have, no. 

BY MR. BULMAN: 

Q Does your association operate a garage? A No. 

Q Does it operate any call service of any kind? A It 
does not. 

Q Does it sell gas or appliances or tires or anything of 
that kind? A It does not. 

Q Does it have any telephone system or advertisement? 
A No, sir. 

Q With respect to your association, what regulations 
do you have when a member sells his taxicab? A You 
had better make that more specific so I will know just how 
to answer it. I mean I don’t want to make a five-minute 
statement, you know, instead of a few words. 

Q If a person sells a taxicab, a member of your asso¬ 
ciation, what is the regulation with respect to notifying the 
association about the sale? A Well, I imagine that 

274 the first notification would come through the man 
who is purchasing the car. If he is to put it back 
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in the American Cab Association, bnt if he is not interested 
in the American Cab, naturally he goes elsewhere. 

Q Were you notified about the sale of Cab No. 121 that 
was owned by Mr. Marchettit A No, sir. 

Q Incidentally, does your association own any taxi¬ 
cabs? A It does not. 

Q Does it operate any taxicabs? A It does not. 

Q When was the first time you learned the cab No. 121 
was involved in an accident? A I have a very faint 
recollection and it occurred on Sunday at my house. The 
station at my place is naturally closed but I heard about it. 
Someone called me about it but I forget who called me. 

Q With respect to Nolan, did Nolan ever make applica¬ 
tion to your association for membership? A No, sir. 

Q As of February 16, 1936, was Mr. Nolan a member 
of your association? A He never has been. 

• • • • 

276 Cross-Examination 

BY MR. COLLINS: 

• • • • 

Q Can’t you tell me approximately how many members 
you have in your association? A I could say 150 and that 
would be just as close as saying 250. As I told you, some 
own 15 cabs and some own one cab. Most of them own one 
cab. 

• • • • 

277 Q How many people are employed by your as¬ 
sociation? A I run the association. 

Q You mean you have no employees? A No. 

Q Who are your board of directors? A The board of 
directors, right offhand I can’t recall them but they are 
marked down on paper. 

Q Suppose I had a cab and wanted to apply for mem¬ 
bership in your association. Do you have a form that I 
would use? A Yes. 
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Q Who would pass upon that form? A What form do 
you mean? Do you mean the Public Utility card or the 
insurance card, to start the ball rolling, or what do you 
mean? 

Q I don’t know. I want to know what you have got. A 
There is a public utility form. That is put out by the 
Public Utilities Commission. 

278 Q And there is an insurance form? A That is 
right and the map that is issued also by the Public 

Utilities Commission. . . 

Q What form does the American Cab Association have? 
A It needs none except to put the man’s name in the file. 
Q It doesn’t require any form? A That is right 

• • • • 

279 Q Why do they join your association? A Why 
do they join? 

Q What do you give them, I will ask you that? A 
What do I give them? 

Q Yes. A I give them nothing except what the Pub¬ 
lic Utilities Commission offers them. 

• • • • 

280 Q You do secure for them an insurance certifi¬ 
cate, is that right? A Yes. 

Q How do they pay for that? A When they first get 
in the American Cab Association, they go directly to the 
insurance company and pay the first premium. From then 
on they deal with me personally. 

Q How do you recollect the premiums, weekly or 
monthly? A Every four weeks. 

Q Do you issue a sticker? A That is right 
Q How often do you issue that sticker? A Once a 
week. 

Q What does that sticker indicate? A What does 
that sticker indicate? 

Q Yes. A It merely complies with the Public Utili¬ 
ties Commission regulation for the District of Columbia. 

• • • • 



60 


281 Q Suppose we withdraw it and start over again. 
We were talking about this weekly certificate. What 

does it indicate, that the cab is covered by the required 
insurance for that week? A I say that it indicates that 
it is going according to Public Utility Commission regula¬ 
tions and the police department regulations. It must dis¬ 
play a sticker. 

Q A sticker indicating it is covered by insurance? A 
Just a sticker indicating that it is complying with the reg¬ 
ulations for the District of Columbia. 

Q And those regulations require that it be covered by 
insurance, do they not? A I assume so. 

* • • • 

282 Q You do have records of the people who are 

members of your association as of February 16, 

283 1946? A No, there is no need to. 

• • • • 

284 Q Would you be able to find a card for Mar- 

chetti? A No; he has been inactive for two or 

three years. 

Q You mean you can’t go to vour files and get a card 
and determine whether Marchetti was a member on Feb¬ 
ruary 14? A No; but after all, I have a certain memory 
too, as to whether he was or was not. If it becomes neces¬ 
sary— 

Q What do you mean you have a certain memory if it 
becomes necessary? A I know Marchetti was a mem¬ 
ber of the American Cab Association at one time, defi¬ 
nitely. 

Q Do you know when he joined? A When he joined, 
no definite date, no. 

Q Do you know when he ceased being a member? 
A No. 

• • • • 
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Redirect Examination 

BY MR. BULMAN: 

• • • • 

285 MR. COLLINS: May I ask one more question? 

What is the last time that the American Cab Associ¬ 
ation had a meeting of its board of directors ? 

THE WITNESS: There have been none necessary 
since the last three or four years. In fact, they haven’t 
had one during the war. It liasn’t been necessary. 

• • • • 

296 THE COURT: • • * I will deny Defendants’ 
1, 2 and 3. 

There is no evidence to sustain No. 4, as I see it. 

No. 5 denied. No. 6 and No. 7 denied. 

• • • • 

Defendant’s 9,10 and 11 denied. 

• • • • 

297 MR. BULMAN: May I note an exception to the 
denial of these charges, that is, 1, 2, 3, 4, 5, 6, 7, 

9,10 and 11? 

• • • • 

304 Charge of the Court to the Jury 

THE COURT (Bailey, J.): 

• • • • 

In this case, the plaintiff was riding in a taxicab which 
bore the insignia of the defendant, the American Cab 
Association, and was in the possession of the defendant, 
Anthony J. Nolan. Nolan, as a driver of a taxicab 

305 which is what is known as a common carrier of 
passengers for hire, was charged with the duty, 

not merely of exercising ordinary care but the highest de¬ 
gree of care for the safety of the passenger and if he 
failed to exercise that degree of care and a collision re¬ 
sulted and the plaintiff was injured, then Nolan is liable 
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to the plaintiff for compensation and it is immaterial 
whether Nolan was himself driving or whether some soldier 
was driving the cab with Nolan’s permission. He is 
charged with the duty of seeing that the highest degree 
of care was exercised for his passenger. 

As I say, the defendant Nolan was driving in a cab with 
the insignia of the American Cab Association upon it. 
The cab association claims that at the time Nolan was not 
a member of the association and, therefore, it is not re¬ 
sponsible but, under law, it is responsible where they 
permitted or the former owner, Marchetti, permitted this 
cab to be operated by Nolan but turned it over to Nolan 
with this insiginia upon it, then the cab company is liable 
and Marchetti is liable for having turned it over to him 
with this insignia upon it. 

When a person gets in a cab, as a passenger, for hire, 
it is not incumbent upon that person to investigate whether 
that cab or the person driving it is a member of the cab 
association. It is not incumbent upon him to search the 
record to determine who is the exact owner at this time 
and, in this case, any evidence of a transfer of title of 
306 this cab occurred apparently only the day before this 
trip was undertaken so, if you find that Nolan failed 
to exercise the highest degree of care for the safety of Mrs. 
Olyowsld and, as a result, this collision occurred and she 
was injured, then she is entitled to a verdict against all 
three of what we will call the cab defendants, Philip 
Marchetti, Anthony J. Nolan and the American Cab Asso¬ 
ciation. 

• • • • 

310 While as between the plaintiff and the defend¬ 
ants, if Nolan was negligent, Marchetti would also 

311 be liable and the cab association. As between 
Dougherty and the Transfer Company and the cab 

defendants, the question of ownership by Marchetti is im¬ 
portant, that is, ownership at the particular time. The 
cab association is not liable in any way to the transfer 
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company and Dougherty. In other words, the truck driver 
had no reliance upon the insignia upon the cab so the ques¬ 
tion is between the truck and Dougherty on the one hand 
and Marchetti and Nolan on the other. If Marchetti at 
the time of this collision was not the owner of the cab 
then your verdict should be in favor of him in the cross¬ 
suit of Dougherty and the transfer company. If he was 
the owner then he would be equally liable with Nolan 
for any injuries which resulted from this collision to 

Dougherty and the transfer company. 

• • • • 

312 Ordinarily, in these cases there may be a ques¬ 
tion of contributory negligence, the law being that 
if a party himself is guilty of negligence which contributes 
to a collision he is not entitled to recover. That does not 
apply to Mrs. Olyowski. She was a passenger in the cab. 
She had no control over the cab and there is no question 
of contributory negligence so far as she is concerned. 

• • • • 
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Appellant Philip Marchetti respectfully petitions, pur¬ 
suant to Rule 26 of this Court, that he be granted a re¬ 
hearing of his appeal from the judgment entered against 
him by the United States District Court for the District 
of Columbia on a verdict rendered on March 31, 1949 (Jt. 
App. 11), # and that, on rehearing, that judgment be re¬ 
versed. 1 

The judgment appealed was entered against your peti¬ 
tioner, Marchetti, and American Cab Association and An¬ 
thony J. Nolan. Only the Association and your petitioner 
appealed. On March 6, 1950, this Court announced its 
decision reversing the judgment as to the Association, 
but affirming it as to your petitioner. 


* References designated “Jt. App.” are to the Joint Appendix 
bound with the Brief for Appellants heretofore filed in this case. 
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It is respectfully submitted that this latter affirmance, 
as to appellant Marchetti, is quite irreconcilable with the 
favorable disposition of the Association’s appeal. More¬ 
over, it is based on so mistaken a conception of the facts 
of record and the law applicable to Marchetti’s appeal, 
that a reexamination and reconsideration of the case will 
convince the Court that its decision of affirmance was in¬ 
correct. 

This is not an isolated case. The decision is of moment 
not only to your petitioner, Marchetti, who has been un¬ 
justifiably charged with a “reckless disregard of legal re¬ 
quirements” and held responsible for the negligence of a 
vendee committed several days after Marchetti had sold 
his taxicab and divested himself of any control of the 
automobile and of any interest in its operation. More 
than that, the doctrine which this Court announces, in the 
closing paragraph of its opinion, casts into insoluble con¬ 
fusion the entire pattern of statute and regulation affect¬ 
ing the licensing and insurance of taxicabs in the District 
of Columbia and threatens grave consequences to all taxi¬ 
cab owners and operators in the District. 

Those are the considerations which have impelled us to 
file this petition and to urge upon the Court that rehear¬ 
ing be promptly granted and that the issues here involved 
be clearly defined and fully argued. 

The Facts 

The facts material to this petition for rehearing are 
substantially as follows: 

On February 13, 1946, at 14th and K Streets, N. W., in 
the District, appellee, Annie E. Olyowski, hailed a taxicab 
driven by one Anthony J. Nolan and became a passenger 
for hire in that taxicab. (Jt. App. 20, 27, 48, 52). Nolan 
was, at that time, driving a Diamond cab, which bore the 
Diamond insignia and colors (Jt. App. 48, 50). While a 
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passenger in that diamond cab, appellee made arrange¬ 
ments with Nolan to have him drive her to North Carolina 
sometime later in that week for a fare of $150; appellee 
was to telephone Nolan to fix a definite date and time for 
the trip (Jt. App. 21-22,27). 

On the next day, February 14, 1946, Nolan purchased 
a Plymouth taxicab from Marchetti; on that very day, 
payment was made to Marchetti and Marchetti duly en¬ 
dorsed the certificate of title of the automobile over to 
Nolan (Jt. App. 35-36, 41, 43, 49). Marchetti promptly 
gave the automobile keys to Nolan and a representative 
of the finance company which was financing Nolan’s pur¬ 
chase, and, thereupon, Nolan and the company repre¬ 
sentative drove the cab to the office of the Department of 
Vehicles and Traffic where the transfer of title was re¬ 
corded and a new certificate of title issued to Nolan in 
his name (Jt. App. 36, 41, 48-49). Simultaneously, Nolan 
made appropriate application for the issuance of new 
license tags to him, and the application card, filled out by 
the Motor Vehicle Bureau officials, was delivered to Nolan 
for further processing and approval at the Public Utilities 
Commission (Jt. App. 39, 49). Nolan already had a hack¬ 
er’s license, authorizing him to operate a taxicab (Jt. 
App. 49). 

The Plymouth automobile at the time bore the insignia 
and colors of the American Cab Association, of which Mar¬ 
chetti was a'member; he had previously operated the cab 
as such an Association member (Jt. App. 37, 57). It was 
understood, however, that Nolan, a member of the Diamond 
Cab Association, was to replace the American with the 
Diamond insignia and colors and was to operate the cab 
under the aegis of the Diamond association (Jt. App. 37-38, 
49-50, 55). The insurance sticker which had been issued 
to Marchetti under his insurance policy remained on the 
cab and was not removed. (Jt. App. 53, 54-55). Marchetti 
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took no steps at the time to advise the Public Utilities 
Commission or the American Cab Association of the sale, 
nor did he cancel the insurance policy which had been 
issued to him (Jt. App. 40). After the sale, on February 
14, Marchetti had no further control of the automobile 
or interest in its operation (Jt. App. 36-37,50,54). 1 

On February 15, 1949, appellee telephoned Nolan and 
arranged to leave Washington for North Carolina at 2 A.M. 
on February 16, 1949; in accordance with that arrange¬ 
ment, Nolan, now driving the newly acquired Plymouth 
cab, met appellee at Pennsylvania Avenue and 14th Street, 
N. W., at 2 A.M. on February 16; appellee boarded the 
cab; and they drove into Virginia (Jt. App. 21, 51). Sev¬ 
eral hours later, while an intoxicated soldier hitchhiker 
was driving the cab, at Nolan’s invitation, an accident oc¬ 
curred, and appellee was injured (Jt. App. 22-26, 27-28, 31- 
33, 51-53). At no time prior to the accident did appellee 
know who owned the cab; as she testified, “I didn’t know 
whether he owned it or anybody else owned it or I mean 
who owned it” (Jt. App. 29). And, again: “Well, there 
were stickers on the cab and there was the face of the cab, 
and, of course, I didn’t particularly notice the face, but I 
just assumed that it was his (Nolan’s)” (Jt. App. 22). 

On this record, the District Court submitted to the jury 
the question of Nolan’s negligence and charged the jury 
that if it found against Nolan on this question, it must also 
bring in a verdict against Marchetti and American Cab 
Association (Jt. App. 61-63). The jury thereupon ren¬ 
dered a verdict against the three defendants, and a judg¬ 
ment was entered on that verdict. (Jt. App. 11-13). On 
appeal, this Court reversed the judgment as to the Associ- 


1 As we shall show, Marchetti’s conduct was in full conformance 
with the laws, regulations and long-established practice in the Dis¬ 
trict, and a vendor has no duty whatever to give notice of the sale 
of a taxicab, the duty, such as it is, being solely in the vendee. 
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ation but affirmed it as to Marchetti; Nolan did not appeal 
from the judgment against him (Jt. App. 20). 

The Pertinent Statutes and Regulations 

The statutes pertinent to Marchetti’s appeal and this 
petition for rehearing are the following sections of the 
District of Columbia Code, 1940 edition: Sections 44-301, 
as amended; 47-2331(a), (d), (e), and (f), as amended; 
and 43-906 and 43-907. 

The pertinent regulations are the Insurance Regulations, 
as amended, of the Public Utilities Commission and the 
general Taxicab Regulations of that Commission. 

Relevant portions of these statutes and regulations are 
printed, for the convenience of the Court, in the Appendix 
annexed to this petition. 

Reasons for Granting Rehearing 

1. If we read the opinion of March 6 correctly, the 
Court’s affirmance of the directed verdict against Mar¬ 
chetti is grounded on the estoppel doctrine. Because (says 
the Court) Marchetti, “in disregard of the rules of the 
Public Utilities Commission, and without notifying the 
American Cab Association . . . turned over to Nolan the 
taxicab bearing the colors of the Association . . . and 
bearing also the insurance sticker issued in Marchetti’s 
name . . . and because of his . . . reckless disregard of 
legal requirements, ... he is estopped to deny liability 
for the damages negligently inflicted by Nolan.” (Opinion, 
p. 4). We shall demonstrate, however, beyond peradven- 
ture of doubt, that, in fact, Marchetti disregarded neither 
the rules of the Public Utilities Commission nor any other 
legal requirements. But, we submit that even if we were 
to assume arguendo that he did dp so, the Court’s appli¬ 
cation of the estoppel doctrine to this case is clearly mis- 
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placed. The elements of an equitable estoppel are not to 
be found under the facts of record here. 

The rule is plain: “. . . One who pleads an estoppel 
in pais must be able to show among other things that he 
relied upon the conduct of the person against whom he is 
urging the estoppel. . . .” Washington L. & T. G. Co. v. 
Convention of P. E. Church, 54 App. D. C. 14, 19, 23 Fed. 
833. It is aptly summarized at 19 Am. Jur. (Estoppel) 
§83,84: 

“It is essential to the existence of an equitable 
estoppel that the representation, whether consisting 
of words, acts, or omissions, of the party against 
whom the estoppel is asserted shall have been believed 
by the party claiming the benefit thereof and that he 
shall have relied thereon and been influenced and mis¬ 
led thereby. It follows that no estoppel can arise 
in favor of one who was ignorant of the fact that any 
representation had been made, since it is obvious 
that one cannot rely upon what he does not know or 
be misled by something of which he is not in¬ 
formed. . . . 

• • • • 

“Not only must the party claiming an estoppel have 
believed and relied upon the words or conduct of the 
other party, but also he must have been thereby in¬ 
duced to act, or to refrain from acting, in such a 
manner and to such an extent as to change his posi¬ 
tion or status from what which he could otherwise 
have occupied. . . .” 

In what respects, then, did appellee so rely on the sup¬ 
posed misconduct of Marchetti as to estop him from deny¬ 
ing his liability for the injuries which she thereafter suf¬ 
fered?' In what respects was she influenced and misled 
by such misconduct? The short and the only possible 
answer to these questions is—in no respect whatever. 

a. The Court properly notes that there was no “evi¬ 
dence of reliance by the injured passenger upon the name 
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or colors of the defendant Association. . . . She did not 
testify that she relied on the American name, but said she 
‘didn’t know who owned it’ when she entered the 
cab. ...” (opinion, p. 4). Thus, even were we to assume 
that it was wrongful for Marchetti to fail to notify the 
Public Utilities Commission and the Association of his 
transfer to Nolan and to deliver the cab to Nolan while 
it still bore the Association’s colors, it is clear that such 
conduct did not mislead appellee and, therefore, cannot 
be ground for the plea of estoppel. 

b. The very same is true as to the insurance sticker. 
Let us assume—what, as we shall show, is not a fact— 
that Marchetti’s failure to remove the sticker was a viola¬ 
tion of law. Nevertheless, appellee nowhere testified that 
she relied upon the sticker, and the record is as devoid 
of any evidence that there was such reliance as it is that 
there was reliance by appellee on the American Cab 
Association colors of insignia. The Court will recall, as it 
expressly notes, that appellee “made her contract with 
Nolan when he was using a Diamond cab and of course 
did not know that he would appear for the trip” in the cab 
which Marchetti had formerly owned (Opinion, p. 4). 
When she hired Nolan, the insurance sticker on the cab 
he was driving was, of course, an entirely different one 
from that on the cab involved in the accident. Can it be 
inferred from an empty record that appellee, standing at 
the corner of 14th Street and Pennsylvania Avenue, at 
2 A.M. in the morning of February 16, 1946, carefully ex¬ 
amined the insurance sticker before she entered the cab? 
This, when, as she testified, she did not inquire who owned 
the cab, did not object to the drinking which characterized 
her fateful journey, and went to sleep when an intoxicated 
soldier hitchhiker took the wheel. We respectfully suggest 
that to impute to appellee reliance on the insurance sticker 
under these circumstances is not only to tax the credulity 
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of the most gullible, but is to make fantasy of legal fiction. 2 

2. It is, therefore, clear that the Court’s ruling; as to 
Marchetti, founded, as it is, on the principles of estoppel, is 
mistaken and that a rehearing should be ordered. 

It may be suggested, however, continuing to indulge the 
assumption that Marchetti was indeed guilty of a “reckless 
disregard of legal requirements”, that his breach of statute 
or administrative regulation, in itself, constituted such 
misconduct as to require that he be held liable for ap¬ 
pellee’s injury. There is no question, however, that such 
a rationale of decision would likewise be in error. 

One’s mere failure to observe statutory or other legal 
requirements does not inevitably spell liability for an injury 
which may occur after the breach; it must first be proved 
that the breach of law was the proximate cause of the in¬ 
jury complained of. Shoemaker v. Andrews, 154 Va. 170, 
152 S. E. 370. And the question of proximate cause 
which is necessarily posed is, of course, one of fact for 
the jury. Crist v. Fitzgerald, 189 Va. 109, 52 S. E. 2d 
145. 3 


2 Furthermore, even if there were such reliance on the sticker as 
to support a plea of estoppel, we must ask ourselves reliance as to 
what. Clearly, not as to the competence of Nolan—he had a hacker’s 
license which officially attested to his competence, and appellee was, 
therefore not misled as to that by the sticker. The sticker might be 
relied on merely as assurance that the cab and the driver were 
properly insured. But note that the Taxicab Insurance Law (D. C. 
Code § 44-301) and the Public Utility Commission Insurance Regu¬ 
lations (see Appendix, infra ) merely require insurance when the 
cab is operated “within the District of Columbia’’, and the insur¬ 
ance sticker attests to that only and could hardly be relied on to 
promise insurance protection while the cab was being driven in 
Virginia. 

3 Since the injury involved here occurred in Virginia, that state’s 
law as to liability governs. Young v. Masci, 289 U. S. 253, 258. 
We do not understand, however, that the rule as to causation would 
be different in the District of Columbia. Though Ross v. Hartman, 
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There is, of course, nothing in the record which even 
indicates that Marchetti’s transfer of the cab while it bore 
the American Cab Association’s coolrs and while Mar- 
chetti’s insurance sticker was intact contributed in the 
least to the accident in Virginia. As we have already 
shown, appellee neither relied on Marchetti’s conduct in 
this respect, nor was she induced to take the trip by such 
conduct; she had hired Nolan several days before, while 
he was driving quite a different cab with quite a different 
sticker. Nor can it be said that the regulations affecting 
association colors and insignia and requiring insurance 
stickers (even assuming that Marchetti had disregarded 
them) were designed to avoid the harm of which appellee 
here complains. They are intended only to assure that 
taxicabs operated within the District shall be financially 
responsible. They are not intended or designed to assure 
competence in driving; that is the function of the hacker’s 
license. But the question in this case is not one of insur¬ 
ance or financial responsibility; it is one only of negli¬ 
gence : was Marchetti or someone acting on his behalf neg- 


79 App. D. C. 217, 139 F. 2d 114, cert. den. 321 U. S. 790, appears 
to derive liability for negligence from proof of the mere breach 
of a safety ordinance, it does so really by reference to the usual 
principles of proximate cause. As Judge Edgerton says (78 App. 
D. C. at 218): 

“. . . If by creating the hazard which the ordinance was in¬ 
tended to avoid it brings about the harm which the ordinance 
was intended to prevent, it is a legal cause of the harm. This 
comes only to saying that in such circumstances the law has 
no reason to ignore and does not ignore the causal relation 
which obviously exists in fact . . .” (emphasis supplied). 
And, again, see note 10 of Judge Edgerton’s opinion and, particu¬ 
larly, his statement: “He is responsible for the consequences of his 
negligence but not for coincidences. . . .” 

The requirement that violations of ordinance or statute be con¬ 
nected proximately with the injuries which are the gravamen of suit 
is common to other jurisdictions as well. See e. g. Arrelano v. 
Jorgensen. 52 Cal. App. 622. 199 P. 855; Buczkowski v. Canton 
R. R. Co. 181 Md. 377. 30 A. 2d 257; Ferrenti v. Capital Transit Co., 
38 A. 2d 116 (Mun. Ct. App. D. C. 
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ligent in any manner which caused injury to appellee? 
There is no doubt that that question must be answered in 
the negative. Nolan was owner, operator, and in full con¬ 
trol of the cab at the time of the accident. The law makes 
adequate provision for assuring his financial responsibility. 
If he failed to comply with the law—as apparently he did— 
there are express sanctions provided for his failure to 
comply. D. C. Code, 1940 ed., §§ 43-906, 43-907. Marchetti 
should not be saddled with responsibility for Nolan’s de¬ 
linquencies. Marchetti’s conduct or his misconduct, if 
there was such, had not even the remotest, let alone proxi¬ 
mate, connection with the collision on U. S. 1 in Virginia 
and the injuries suffered by appellee. 

3. Thus far, we have assumed that Marchetti did dis¬ 
regard certain legal requirements. We have demonstrated 
that even on that assumption, the judgment against Mar¬ 
chetti was erroneous and this Court’s affirmance of that 
judgment ill-advised. The fact is, however, that Mar¬ 
chetti did not breach a single legal requirement. To the 
contrary, he conducted himself throughout this transaction 
in full conformance with statute, regulation, and well- 
recognized practice. 

The statutes we must consider are sections 47-2331 and 
44-301 of the District of Columbia Code (See Appendix, 
infra). Section 47-2331 (d) requires that owners of taxi¬ 
cabs procure annual licenses for such vehicles. Section 
47-2331 (e) requires that operators of taxicabs procure 
annual hackers’ licenses, their issuance being restricted to 
persons “of good moral character”. Marchetti did pro¬ 
cure both these licenses—the first, when he owned the taxi¬ 
cab; the second, in his capacity as hacker. Thus, he fully 
complied with the provisions of that statute. 

Section 44-301, the Taxicab Insurance Act, directs the 
Public Utilities Commission to require persons “operat¬ 
ing, controlling, managing, or renting” any taxicabs to 
file with the Commission, insurance bonds, policies or cer- 
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tificates “conditioned for the payment to any person of 
any judgment recovered against such . . . persons . . . 
for death or for injury to any person or injury to any 
property, or both, caused in the operation, maintenance, 
use” of such taxicabs; and further provides that it shall 
be unlawful to operate any taxicab “unless such vehicle 
shall be covered by an approved bond or policy of liability 
insurance as provided herein.” Marchetti had procured 
the necessary certificate of insurance on his taxicab when 
he owned it, and that certificate, on file with the Com¬ 
mission, protected him against any judgment rendered 
against him while owner and operator of the cab. Thus, 
Marchetti had fully complied with the provisions of that 
statute. 

The Insurance Regulations of the Public Utilities Com¬ 
mission are set out verbatim in the Appendix, infra. They 
are extensive and need not be repeated here. Suffice it to 
say that an examination of the Regulations will not dis¬ 
close any provision which Marchetti can be charged with 
violating. In substance, the Regulations require the filing 
of an adequate insurance policy with the Commission and 
the display of a weekly insurance sticker on each cab oper¬ 
ated in the District. Marchetti fully complied with those 
Regulations. 

Marchetti likewise satisfied the general Taxicab Regula¬ 
tions of the Public Utilities Commission. The only perti¬ 
nent provisions are derived from the Commission’s Order 
956. These provide that no taxicab shall be operated “un¬ 
less the proper licenses therefor have been obtained” and 
“unless it has been registered in accordance with the legal 
requirements for the District of Columbia” and that the 
“operation of taxicabs shall be conducted in accordance 
with the laws of the District, of Columbia”. Marchetti, 
of course, complied with those Regulations. 

What, then, does the Court mean when it charges Mar¬ 
chetti with a “reckless disregard of legal requirements” 
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(Opinion, p. 4)? It apparently means that Marchetti (1) 
did not notify the American Cab Association “that the 
vehicle bearing its mark and color design had been sold 
and delivered to Nolan”. (Opinion, pp. 2, 4); (2) did 
not notify the Public Utilities Commission of the trans¬ 
fer {id., p. 2); (3) turned the cab over to Nolan bearing 
the colors of the Association {id., p. 4); and (4) turned 
the cab over to Nolan bearing the weekly insurance sticker 
issued to Marchetti {id., p. 4). 

The point is, however, that there is absolutely nothing 
in statute or regulation which requires either such notice 
as is referred to in (1) and (2) or which prohibits the 
conduct referred to in (3) and (4). There is no legal 
requirement that a vendor notify his Association or the 
Commission of a sale; there is no requirement that he 
remove the colors of the cab or the insurance sticker 
before the cab is delivered to the vendee. Not only was 
there “no reckless disregard of legal requirements” by 
Marchetti; there was no disregard of any legal require¬ 
ments whatever. 4 

The incontrovertible fact is that on the sale of a 
taxicab, the only person upon whom the law imposes any 
obligations is the vendee. It is he—Nolan, in this case— 
who must apply (as Nolan did) for a taxicab license at 
the Department .of Vehicles and Traffic; it is he who must 
submit the cab to inspection and who must apply and 


4 The opinion of the Court implies also (Opinion, pp. 1, 2) that 
Marchetti may have violated some requirement of law by failing to 
take steps to cancel his insurance policy immediately upon transfer 
of the cab to Nolan. There is, however, no requirement that the 
insurance policy be cancelled. Even if there were, note that the 
statute (D. C. Code, 1940 ed., § 44-301) and the implementing Regu¬ 
lations of the Public Utilities Commission provide that cancellation 
cannot become effective until twenty days after notice of cancellation 
is given to the Commission. What effect, then, would an immediate 
notice have had, on the relationship of Marchetti to Nolan and to 
appellee? 
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acquire a Public Utilities Commission license, which can 
be acquired only on compliance with the Insurance Regu¬ 
lations. And the law prohibits him, the vendee, as it does 
any person, from driving the taxicab purchased without 
first having procured the necessary licenses from the De¬ 
partment of Vehicles and Traffic and the Public Utilities 
Commission. The violator, if there was one here, was the 
vendee, Nolan. The vendor, Marchetti, had no obligation 
and disregarded no legal requirement. A reading of the 
statutes and regulations makes this crystal clear. But we 
have gone further; we have inquired at the Public Utilities 
Commission as to the prevailing practice; and we have 
been informed that it fully confirms our reading of the 
law. It is the vendee, not the vendor, who assumes legal 
obligations as to notice, insurance, and licensing upon the 
transfer of a taxicab. 8 

This Court’s opinion of March 6, 1950, consequently, 
flies in the face of the letter of the statutes and regula¬ 
tions and of the long-standing administrative practice 
which they have engendered. It throws the District’s pat¬ 
tern of taxicab insurance law and regulation into insoluble 
confusion. Finally, it threatens grave consequences to 
owners and operators of cabs in the city, for, in effect, 
it requires that vendors assume responsibility for their 
vendees’ negligence so long as the vendees, independent 
entities though they may be, shall unlawfully fail to per¬ 
form obligations plainly imposed on them by the laws of 
Congress. 


5 The regular course of business in and practice of administrative 
agencies, including local boards, will, of course, be judicially noticed 
by the courts. Strassburger v. Sckram, 68 App. D. C. 87, 93 F. 2d 
246; Redy Canyon Sheep Co. v. tckes, 69 App. D. C. 27, 98 F. 2d 
308; and cases cited 31 C. J. S. (Evidence) § 40. The testimony of 
Elmo J. Milligan, Executive Secretary of the Public Utilities Com¬ 
mission (Jt. App. 44-47), though hardly clear, is not inconsistent 
with our analysis of the law; even if it were, it would, of course, 
have to bow to the provisions of the statutes and regulations. 
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CONCLUSION 

These important issues are posed for the first time 
by the Court’s opinion of March 6, 1950. They should be 
clearly defined and fully argued by all interested parties. 

For these reasons, this petition for rehearing should be 
granted and oral argument ordered. 

Respectfully submitted, 

Joseph D. Bulman 
Sidney M. Goldstein 
Attorneys for Appellant 
Philip Marchetti 

Of Counsel: 

Habby I. Rand 

CERTIFICATE OF SERVICE 

I certify that I have made service of the foregoing 
petition by delivering a copy to Counsel for Appellee. 


March 21,1950 


Joseph D. Bulman 
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APPENDIX 

1. 'Section 44-301 of the D. C. Code, 1940 ed., as 
amended, reads, in part, as follows: 

“The Public Utilities Commission of the District of 
Columbia is hereby directed to require any and all 
corporations, companies, associations, joint-stock com¬ 
panies or associations, partnerships, and persons, their 
lessees, trustees, or receivers, appointed by any court 
whatsoever, operating, controlling, managing, or rent¬ 
ing any passenger motor vehicles for hire in the Dis¬ 
trict of Columbia, except as to operations licensed 
under paragraph (b) of section 44-2331 (sic), and ex¬ 
cept such common carriers as have been expressly 
exempted from the jurisdiction of the Commission, to 
file with the Commission for each motor vehicle to be 
operated a bond or bonds, policy or policies, of liabil¬ 
ity insurance or a certificate of insurance in lieu 
thereof in a solvent and responsible surety or insur¬ 
ance company authorized to do business in the District 
of Columbia, conditioned for the payment to any per¬ 
son of any judgment recovered against such corpora¬ 
tions, companies, associations, joint-stock companies 
or associations, partnerships, and persons, their 
lessees, trustees, or receivers, appointed by any court 
whatsoever, or renters of their cabs, for death or for 
injury to any person or injury to any property or 
both, caused in the operation, maintenance, use or by 
reason of the defective construction of such motor 
cabs or other vehicles. Any such bond or undertaking 
or policy of liability insurance shall be in such form 
and on such terms or conditions as the Commission 
may direct: Provided, That such bond or policy may 
limit the liability of the surety or insurer on any one 
judgment to $5,000 for bodily injuries or death and 
$1,000 for damage to or destruction of property, and 
all judgments recovered upon claims arising out of the 
same subject of action to $10,000 for bodily injuries 
or death and $1,000 for damages to or destruction of 
property, to be apportioned ratably among the judg¬ 
ment creditors according to the amount of their re¬ 
spective judgments.No such bond or policy 
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of insurance may be canceled unless not less than 
twenty days prior to such cancellation or termination 
notice of intention so to do has been filed in writing 
with the Commission unless cancelation is for non¬ 
payment of premiums, in which event five days’ notice 
as above provided shall be given. It shall be unlawful 
to operate any vehicle subject to the provisions of this 
paragraph unless such vehicle shall be covered by an 
approved bond or policy of liability insurance as pro¬ 
vided herein. The Public Utilities Commission shall 
have the power to make all reasonable rules and regu¬ 
lations which, in its opinion, are necessary to make 
effective the purposes of this section.” 

2. Section 47-2331 of the D. C. Code, 1940 ed., as 
amended, reads, in part, as follows: 

(a) “Every passenger vehicle for hire licensed under 
this section shall be considered a public vehicle.” 

(d) “Owners of passenger vehicles for hire, 
whether operated from a private establishment or 
from public space, other than those licensed under the 
two preceding paragraphs and under paragraph (i) 
of this section, shall pay a license tax of $25 per 
annum for each such vehicle used in the conduct of 
their business. Stands for such vehicles upon public 
space, adjacent to hotels or otherwise, may be estab¬ 
lished in the manner provided in section 40-603. The 
Public Utilities Commission is hereby authorized to 
make and enforce all such reasonable and usual police 
regulations as it may deem necessary for the proper 
conduct, control, and regulation of all vehicles de¬ 
scribed in this and the preceding paragraphs and 
section 47-2333. Licenses issued under this paragraph 
shall date from April 1 of each year, but may be 
issued on or after March 15 of such year. ...” 

(e) “No person shall engage in driving or operat¬ 
ing any vehicle licensed under the terms of paragraphs 
(c) and (d) of this section without having procured 
from the Commissioners of the District of Columbia 
or their designated agent a license and a badge num¬ 
ber to correspond with the number of said license, 
neither of which shall be issued except upon evidence 
satisfactory to the director of motor vehicles under 
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the direction of the commissioners of the District of 
Columbia that the applicant is a person of good moral 
character and is qualified to operate such vehicle, and 
upon payment of an annual license fee of $5. Such 
license shall be displayed within the vehicle and such 
badge prominently worn upon the drivers breast at 
all times which engaged in driving any vehicle li¬ 
censed under the terms of paragraphs (c) and (d). 

. Application for such license shall be made in such 
form as shall be prescribed to the commissioners of 
the District of Columbia or their designated agent. 
Each annual license issued under the provisions of this 
paragraph shall be numbered, and there shall be kept 
in the Department of Vehicles and Traffic a record con¬ 
taining the name of each person so licensed, his an¬ 
nual license number, and all matter affecting his quali¬ 
fications to be licensed hereunder. No license issued 
under the provisions of this paragraph shall be as¬ 
signed or transferred.” 

(f) “All vehicles licensed under this section shall 
bear such identification tags as the commissioners of 
the District of Columbia may from time to time 
direct; and nothing herein contained shall exempt such 
vehicles from compliance with the traffic and motor- 
vehicle regulations of the District of Columbia, nor 
shall it deprive the Public Utilities Commission of the 
District of Columbia from assuming control over such 
vehicles, under such regulations as the Public Utilities 
Commission may from time to time adopt and promul¬ 
gate. ...” 

3. Section 43-906 of the D. C. Code, 1940 ed., reads as 
follows: 

“If any public utility shall violate any provision of 
chapters 1-10 of this title, or shall do any act herein 
prohibited, or shall fail or refuse to perform any 
duty enjoined upon it for which a penalty has not 
been provided, or shall fail, neglect, or refuse to obey 
any lawful requirement or order made by the com¬ 
mission, or any judgment or decree made by any court 
upon its application, for every such violation, failure, 
or refusal such public utility shall forfeit and pay to 
the District of Columbia the sum of $200 for each such 
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offense. In construing and enforcing the provisions 
of this section, the act, omission, or failure of any 
officer, agent, or any person acting for or employed 
by any public utility acting within the scope of his 
employment and instructions shall in every case be 
deemed to -be the act, omission, or failure of such 
public utility. ,, 

4. Section 43-907 of the D. C. Code, 1940 ed., reads as 
follows: 

“Prosecution for violation of any rule, order, or regu¬ 
lation made, adopted, or approved by the Public 
Utilities Commission under authority of chapters 1-10 
of this title, or section 40-603, or sections 47-2401 to 
47-2450, or by the Joint Board under authority of 
section 40-603 or sections 47-2301 to 47-2350, shall be 
on information in the Police Court of the District of 
Columbia, by the corporation counsel or any of his 
assistants. Any person, corporation, or public utility 
violating any such rule, order, or regulation shall, 
upon conviction, be fined not more than $200: Pro¬ 
vided, That the provisions of sections 43-907, 43-908 
shall not be construed to apply to rules, orders, or 
regulations adopted or promulgated by the Commis¬ 
sioners of the District of Columbia which are not spe¬ 
cifically required to be referred to the Joint Board or 
subject to the approval of such board: Provided 
further., That with respect to orders, rules, or regu¬ 
lations made or adopted by the Public Utilities Com¬ 
mission under authority of chapters 1-10 of this title, 
this section shall be construed to apply only to such 
orders, rules, or regulations as are subject to the pen¬ 
alties specifically provided in section 43-906.’’ 

5. The Insurance Regulations of the Public Utilities 
Commission read as follows: 
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PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 

IN THE MATTER OF 

Rules and regulations necessary to make effective the pur¬ 
poses of “AN ACT To provide that all cabs for hire in 
the District of Columbia be compelled to carry insurance 
for the protection of passengers, and for other purposes” 
(Public No. 775—75th Congress, Chapter 809 - 3d Session), 
approved June 29,1938. 

P. U. C. No. 3230. 

ORDER NO. 1966 AND AMENDMENTS THERETO 
CONTAINED IN ORDERS NOS. 2216, 2550, AND 2923. 

By the Commission: The Commission is empowered to 
make all reasonable rules and regulations necessary to 
make effective the purposes of “AN ACT To provide that 
all cabs for hire in the District of Columbia be compelled 
to carry insurance for the protection of passengers, and 
for other purposes” (Public No. 775—75th Congress, Chap¬ 
ter 809—3d Session), approved June 29,1938. 

Section 1. On and after 12:01 A. M., December 1,1940, 
it shall be unlawul to operate within the District of 
Columbia any vehicle licensed pursuant to subparagraphs 
(c) and (d), Paragraph 31, of the License Act of July 
1, 1932, and any vehicle of similar character licensed out¬ 
side of the District of Columbia, except in compliance with 
the provisions of the said Act of June 29, 1938, the regu¬ 
lations contained in this order, and regulations promul¬ 
gated, pursuant to the said Act, by the Superintendent of 
Insurance of the District of Columbia. Where used in this 
order, the word “owner” is as defined in the Act; the word 
“Act” means the Act of Congress approved June 29,1938, 
as hereinbefore more fully described; and the word “ve¬ 
hicle” means any vehicle as described in this section. 
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Amended by Order No. 2216 

Section 2. Every insurance policy, bond, or sinking fund 
shall be conditioned for the payment of any judgment re¬ 
covered against the owner of any vehicle, the limit of lia¬ 
bility on any one judgment to be not less than $5,000 for 
bodily injuries or death and $1,000 for damage to or de¬ 
struction of property, and on all judgments recovered upon 
claims arising out of the same subject of action to be not 
less than $10,000 for bodily injuries or death and $1,000 for 
damages to or destruction of property, to be apportioned 
ratably among the judgment creditors according to tl\e 
amount of their respective judgments; provided, however, 
that for any vehicle having a seating capacity of 8 pas¬ 
sengers or more the limit of liability for bodily injuries 
or death in any one accident shall be not less than $20,000. 

Every insurance policy or bond shall have attached 
thereto an endorsement reading as follows: 

ENDORSEMENT 

It is understood and agreed that this policy shall 
continue in force and effect until canceled by the 
company by giving 20 days (or 5 days when premium 
is not paid) written notice of its intention to do so, to 
the Public Utilities Commission of the District of 
Columbia. 

Any and all conditions and/or provisions in said 
policy to the contrary notwithstanding, the liability of 
the company within the limits of liability stated in said . 
policy shall, in contemplation of and in compliance 
with the provisions of Public 775—75th Congress, 
Chapter 809—3d Session, approved June 29, 1938, 
and/or Acts amendatory thereof, become and be abso¬ 
lute for damages adjudged against the insured on ac¬ 
count of injuries to or death of persons or damage to 
or destruction of property resulting from said in¬ 
sured’s ownership, maintenance or use of the motor 
vehicle or vehicles herein described, regardless of 
whether such motor vehicle or vehicles be owned 
wholly or in part by the insured. 
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The insured agrees to reimburse the company for 
any payment made by the company on account of any 
accident, claim or suit, involving a breach of the terms 
of this policy, and for any payment the company 
would not have been obliged to make under the pro¬ 
visions of this policy except for the agreement con¬ 
tained in this endorsement. 

This endorsement is attached to and forms a part 

of Policy No.. 

Countersigned at Washington, D. C. 

this__day of., 19_ 


Company 


Section 3. Every insurance policy form Amended 
shall be approved by the Superintendent by 

of Insurance and the Commission. Order 2550 

Section 4. Every bond shall be in a form approved by 
the Superintendent of Insurance and the Commission, and 
shall contain a description of each vehicle covered thereby, 
giving manufacturer’s name and number. 

Section 5. Should an owner elect to take out a blanket 
insurance policy or a bond, or to create and maintain a 
sinking fund, the amount thereof shall be determined by 
the number of vehicles covered and shall be as set out in 
the following table: 
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Vehicles 

Less than 8 Passengers 


No. 

Amount 

1 

$11,000 

2-5 

15,000 

6-15 

20,000 

16-30 

25,000 

31-50 

30,000 

51-80 

35,000 

81 -120 

40,000 

121 -170 

45,000 

171-230 

50,000 

231 - 300 

55,000 

301-380 

60,000 

381-470 

65,000 

471-570 

70,000 

571 or more 

75,000 


Vehicles 

8 Passengers or More 


No. 

Amount 

1 

$21,000 

2-5 

29,000 

6-15 

39,000 

16-30 

49,000 

31-50 

59,000 

51-80 

69,000 

81 or 

more 75,000 


Section 6. Every owner creating and maintaining a 
sinking fund shall file with the Commission a description 
of each vehicle covered thereby, giving manufacturer’s 
name and number. All changes shall be filed in writing 
with the Commission. 

Section 7. Compliance with the law shall be evidenced 
by depositing with the Commission, for each vehicle, a 
certificate of insurance approved as to form by the Com¬ 
mission and signed by the insured, by depositing with the 
Commission a bond issued by a company certified to the 
Commission by the Superintendent of Insurance, or by 
deposit with the Collector of Taxes of the District of Co¬ 
lumbia, who shall serve as trustees, of a sinking fund rep¬ 
resented by cash or securities of the United States Gov¬ 
ernment. The trustee shall not be obligated to pay in¬ 
terest upon any funds deposited with him. 

An owner who has elected to create and maintain a 
sinking fund may not terminate such arrangement except 
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^ by written application to, and written approval of the 

Commission. 

Notice of cancellation of insurance or bond shall be 
given in writing to the Commission. A separate notice of 
cancellation for each vehicle shall be given on a 4" x 6" 
form approved by the Commission. Five (5) days’ notice 
of cancellation shall be given for nonpayment of premium; 
and twenty (20) days’ notice shall be given when cancel¬ 
lation occurs for any other reason. Cancellation shall be 
effective at 12:00 midnight on the 5th day following the 
date of receipt by the Commission of notice of cancella¬ 
tion for nonpayment of premium, and at 12:00 midnight 
on the 20th day following the date of receipt by the Com¬ 
mission of notice of cancellation for any other reason. 

When a taxicab association creates and maintains a 
sinking fund, cancellation by the association of coverage 
of any vehicle under such sinking fund shall occur when 
the owner of such vehicle is dropped from membership 
in the association, and ten (10) days’ notice of such can¬ 
cellation shall be given to the Commission. Such notice 
shall be effective at midnight on the 10th day following 
the receipt of notice by the Commission. Sinking fund 
coverage shall also cease when a member, authorized by 
the Commission to do so, has changed the colors and iden¬ 
tity lettering on any vehicle or vehicles for operation in 
another association or independently, and has filed with 
the Commission a certificate of insurance or bond, or 
evidence of sinking fund coverage, if any, by the associa¬ 
tion to which his vehicle or vehicles has or have been 
transferred. 

Withdrawal of notice of cancellation of insurance or 
bond shall be given in writing to the Commission. A sep- 
■- arate withdrawal of notice of cancellation for each vehicle 
shall be given on a 4" x 6" form approved by the Commis¬ 
sion. Withdrawal of notice of cancellation shall be valid 
and acceptable to the Commission only if filed on or be¬ 
fore the date of cancellation. If withdrawal of notice of 

i 

i 

? • ^ 
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cancellation is not filed within the time prescribed, a new 
certificate of insurance or bond s hall be filed. 

Except as hereinafter provided, no ve- Amended 
hides subject to the Act shall be operated by 

in the District of Columbia without first Orders 2216 
having affixed to the lower right-hand and 2550 
side of the windshield an official weekly 
insurance sticker, approved by the Commission, evidenc¬ 
ing the fact that the vehicle is covered by insurance, bond 
or sinking fund. Weekly periods shall begin at 12:01 
A. M. on Sunday and end at midnight on the following 
Saturday. Each insurance company, bonding company or 
organization maintaining a sinking fund shall, upon writ¬ 
ten receipt, obtain such stickers from the Commission and 
supply them to vehicle owners. In lieu of such weekly 
stickers, insurance identification cards issued by the Com¬ 
mission may be carried in out-of-town vehicles, other than 
taxicabs, subject to the Act, and in vehicles licensed under 
the provision of subparagraph (i) of Paragraph 31 of 
the License Act of the District of Columbia, approved 
July 1, 1932, as amended. Such cards shall be signed 
by the Executive Secretary or other official designated by 
the Commission and shall bear the Seal of the Commis¬ 
sion, and shall be issued for periods expiring on the expir¬ 
ation date of the policy. In the event of cancellation of 
insurance before expiration date, the cards shall be re¬ 
turned to the Commission. 

No insurance company or bonding company shall issue 
an insurance sticker for any vehicle unless and until a 
certificate of insurance issued by such insurance company 
or bonding company for such vehicle is signed by the in¬ 
sured and on file with the Commission. No organization 
maintaining a sinking fund shall issue an insurance sticker 
for any vehicle unless and until such organization has on 
file with the Commission a certification that such vehicle 
is covered by such sinking fund. 
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No insurance company, bonding company or organiza¬ 
tion maintaining a sinking fund shall issue an insurance 
sticker for any unlicensed vehicle. 

Every insurance sticker shall be removed at the expira¬ 
tion of the period for which issued. 

No insurance sticker other than one obtained from the 
Commission shall be displayed, except where required by 
public authority of another jurisdiction. 

Insurance stickers shall not be displayed on vehicles sub¬ 
ject to the Act which are not actually covered by insur¬ 
ance, bond or sinking fund. 

No certificate of insurance or surety bond shall be ac¬ 
cepted from any insurance company or corporate surety 
unless there be on file with the Commission a valid and 
true copy of a certificate of approval issued by the Super¬ 
intendent of Insurance, pursuant to Public Law 803, 77th 
Congress, approved December 15, 1942. No weekly in¬ 
surance stickers or insurance identification cards shall be 
issued to any insurance company or corporate surety, 
unless there be on file with the Commission a valid, true 
copy of the said certificate of approval authorized by 
Public Law 803. 

Section 8. Deleted by Order No. 2923. 

Section 9. Every owner shall give immediate notice 
to the Commission, by telephone, of each accident occur¬ 
ring within the District of Columbia accompanied with 
loss of human life or serious personal injury without loss 
of human life directly or indirectly arising from or con¬ 
nected with the maintenance or operation of any vehicle 
of such owner. If such accident occurs during other than 
official working hours of the Commission, such notice shall 
be given as soon as possible thereafter. Written reports 
of such accidents, as well as of all other accidents involv¬ 
ing personal injury, shall be filed with the Commission 
on forms furnished by it within 3 days of occurrence of 
each such accident. 



* ' r . 

- 


26 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 

Order No. 3545. 

June 8, 1949. 

IN THE MATTER OF 

Rules and Regulations necessary to. make effective the 
purposes of “AN ACT To provide that all cabs for 
hire in the District of Columbia be compelled to carry 
insurance for the protection of passengers, and for 
other purposes 77 (Public No. 775-75th Congress, 
Chapter 809—3rd Session), approved June 29, 1938. 

P. U. C. No. 3230. 

AMENDING- ORDER NO. 1966 

IT IS ORDERED: 

That Section 1 of Order No. 1966 be amended by delet¬ 
ing therefrom the clause reading as follows: “and any 
vehicle of similar character licensed outside of the Dis¬ 
trict of Columbia, 77 so that the said section, when so 
amended, shall read as follows: 

“Section 1. On and after 12:01 A. M., December 
1, 1940, it shall be unlawful to operate within the 
District of Columbia any vehicle licensed pursuant to 
subparagraphs (c) and (d), Paragraph 31, of the 
License Act of July 1,1932, except in compliance with 
the provisions of the said Act of June 29, 1938, the 
regulations contained in this order, and regulations 
promulgated, pursuant to the said Act, by the Super¬ 
intendent of Insurance of the District of Columbia. 
Where used in this order, the word ‘owner 7 is as 
defined in the Act; the word ‘Act 7 means the Act of 
Congress approved June 29, 1938, as hereinbefore 
more fully described; and the word ‘vehicle 7 means 
any vehicle as described in this section. 77 

A TRUE COPY: 

By the Commission: 

E. J. MILLIGAN 
Executive Secretary. 


Chief Clerk 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The judgment appealed from is against Anthony J. 
Nolan, the taxicab driver, as well as Philip Marchetti and 
American Cab Association, but Nolan has not appealed 
(Joint App. 11). Neither appellants nor Nolan pleaded 
contributory negligence by plaintiff Annie E. Olyowski, 
the appellee (Joint App. 5-7). 

The collision involved occurred February 16,1946 (Joint 
App. 21). On this date, and continuously until March 16, 
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1946, the public liability insurance on the taxicab involved 
was in the name of Marchetti (Joint App. 15, 17, 18, 46). 
No notice of cancellation of such insurance was given 
until March 11, 1946, and the insurance was not actually 
cancelled until March 16, 1946 (Joint App. 15, 18, 38, 46). 
Such notice of cancellation was given by the insurance 
company (Joint App. 18), Marchetti himself never having 
cancelled the policy (Joint App. 40). When Marchetti 
turned the taxicab over to Nolan, both Marchetti and 
Nolan knew that Marchetti’s insurance was in effect; that 
Marchetti’s insurance “sticker” was alive (Joint App. 38, 
40, 53, 54-55). Marchetti himself had paid up the insur¬ 
ance for the entire month of February, 1946 (Joint App. 
38). Nolan didn’t have a conversation with Marchetti 
about the insurance because “I didn’t think it was neces¬ 
sary because I know the insurance is kept up on the cars” 
(Joint App. 53). The insurance “sticker” was furnished 
for the taxicab by the American Cab Association, accord¬ 
ing to the president thereof (Joint App. 59). Such a 
“sticker” is displayed on the taxicab (Joint App. 60), in¬ 
dicating that it is insured and has complied with regu¬ 
lations. 

On the date of the collision the Public Utilities Com¬ 
mission (hereinafter PUC) certificate of taxicab owner¬ 
ship and identity (Joint App. 15,16, 45, 47), the passenger 
vehicle license, License No. 3714, issued by the Superin¬ 
tendent of Licenses, D. C. (Joint App. 18, 38), and the 
vehicle tags of the taxicab (Joint App. 39) were all in the 
name of Marchetti. The application for the 1946 motor 
vehicle registration, in the name of Marchetti, was found 
by a Virginia policeman at the scene of the collision in the 
pocket of the taxicab (Joint App. 19, 31). 

When Marchetti turned the taxicab over to Nolan on 
February 14, 1946, there were painted on the outside of 
the taxicab the words “American Cab Company No. 121” 
(Joint App. 22). Marchetti was then a member of the 
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American Cab Association (Joint App. 35, 60). When 
Nolan was asked by his counsel whether he had communi¬ 
cated with anyone at the American Cab Association prior 
to the accident, Nolan answered, “Other than Mr. Mar¬ 
chetti, no.” (Joint App. 51). At the time the cab was 
turned over by Marchetti to Nolan, it was assumed that it 
would be used immediately as a taxicab (Joint App. 54- 
56). After the collision a friend of Noland went to Mar¬ 
chetti to report the collision (Joint App. 37), and Nolan 
communicated with American Cab Association after the 
accident happened (Joint App. 51, 54) and caused a report 
to be made to the insurance company (Joint App. 54). 

Marchetti did not get in touch with PUC when he turned 
the taxicab over to Nolan (Joint App. 39). According 
to appellants’ witness Elmo J. Milligan, Executive Secre¬ 
tary, PUC, when a person discontinues using a taxicab 
and transfers it to somebody else, he is supposed to notify 
PUC (Joint App. 45); he is not permitted to turn the 
taxicab over to the transferee with the colors on it and 
permit the latter to drive it without first going to PUC 
(Joint App. 47). 

Nolan at no time procured either a PUC certificate of 
taxicab ownership and identity, a passenger vehicle license, 
or public liability insurance on the taxicab (Joint App. 
15-18). 

Appellee’s best recollection was that the hitch-hiker sol¬ 
dier had left the taxicab before the collision (Joint App. 
22, 30). Persons at the scene of the collision uninter¬ 
ested in the outcome of the case saw no soldier there 
(J oint App. 30, 34). Immediately after the collision Nolan 
was observed under the driving wheel of the taxicab (Joint 
App. 26). Nolan at no time consulted appellee about 
picking up the soldier nor obtained her permission to 
do so (Joint App. 52). Appellee was a paying passenger 
(Joint App. 21, 33). The reason appellee was in the 
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front seat of the taxicab was that it was a cold night and 
she sought the relief afforded by the heater (Joint App. 
23, 33). Nolan was not intoxicated and at all times when 
appellee observed him was driving properly (Joint App. 
28). Appellee was asleep during most of the trip, and 
when the collision occurred (Joint App. 23, 53). 


STATUTES INVOLVED 

All Code references in this brief are to the D. C. 1940 
Code. 

D. C. Code 41 3 01: 

The Public Utilities Commission of the District of 
Columbia is hereby directed to require any and all 
corporations, • • • and persons, their lessees, trus¬ 
tees, • • • operating, controlling, managing or rent¬ 
ing any passenger motor vehicles for hire in the Dis¬ 
trict of Columbia, • • • to file with the Commission 
for each mo»tor vehicle to be operated a bond or 
bonds, policy or policies, of liability insurance or cer¬ 
tificate of insurance in lieu thereof in a solvent and 
responsible surety or insurance company • • • con¬ 
ditioned for the payment to any person of any judg¬ 
ment recovered against such corporations, • • • and 
persons, their lessees, trustees, * * * or renters of 
their cabs, for death or for injury to any person or 
injury to any property, or both, caused in the opera¬ 
tion, maintenance, use, * * * of such motor cabs or 
other vehicles. Any such bond or undertaking or pol¬ 
icy of liability insurance shall be in such form and on 
such terms or conditions as the Commission may 
direct: • • • No such bond or policy of insurance 
may be canceled unless not less than twenty days 
prior to such cancelation or termination notice of in¬ 
tention so to do has been filed in writing with the Com¬ 
mission unless cancellation is for nonpayment of prem¬ 
iums, in which event five days’ notice as above pro¬ 
vided shall be given. It shall be unlawful to operate 
any vehicle subject to the provisions of this paragraph 
unless such vehicle shall be covered by an approved 
bond or policy of liability insurance as provided herein. 


5 


The Public Utilities Commission shall have the power 
to make all reasonable rules and regulations which, in 
its opinion, are necessary to make effective the pur¬ 
poses of this section. 

D. C. Code 47-2331 (d): 

Owners of passenger vehicles for hire, * * * shall 
pay a license tax of $25 per annum for each such vehicle 
used in the conduct of their business. • • • The 
Public Utilities Commission is hereby authorized to 
make and enforce all such reasonable and usual police 
regulations as it may deem necessary for the proper 
conduct, control, and regulation of all vehicles de¬ 
scribed • • • Licenses issued under this paragraph 
shall date from April 1 of each year, but may be issued 
on or after March 15 of such year: • • •. 

D. C. Code 40-410: 

Any person who by any other law of the District of 
Columbia is required to make provision for the pay¬ 
ment of loss occasioned by injury to or death of per¬ 
sons or damage to property shall, to the extent of such 
provision so made and not otherwise, be exempt from 
sections 40-401 to 40-416. (Automobile Financial Re¬ 
sponsibility Act.) 

SUMMARY OF ARGUMENT 

Nolan’s negligence and liability are no longer in issue; 
he has not appealed. Under existing provisions of the Dis¬ 
trict Code, Marchetti and American Cab Association are 
legally responsible for Nolan’s negligence and are also 
liable to appellee. 

Marchetti turned the taxicab over to Nolan for imme¬ 
diate use as a taxicab shortly before the collision took 
place on February 16,1946. The liability insurance on the 
taxicab required by law was kept in Marchetti’s name; he 
had paid for it for the entire month of February, 1946. 
Nolan depended on the continuing effectiveness of such in¬ 
surance. At no time did Nolan obtain insurance in his 
name or attempt to do so. On the date of the collision the 






6 


PUC certificate of taxicab ownership and identity and the 
passenger vehicle license were also in Marchetti’s name. 
At no time did Nolan even apply for such certificate or li¬ 
cense. At no time did Marchetti go to PUC, as required 
by its regulations, to effect a change in the taxicab’s status. 
On the date of collision the tags on the taxicab were also in 
the name of Marchetti. The application for 1946 registra¬ 
tion in the name of.Marchetti was found in the taxicab at 
the scene of the collision. Clearly, it was Marchetti’s pub¬ 
lic liability insurance, certificate of taxicab ownership and 
identity, passenger vehicle license and registration tags 
which enabled this taxicab to be driven on the public high¬ 
ways and held out to the public as a common carrier of fi¬ 
nancial responsibility. Under these circumstances the 
District Code requires that Marchetti be held for Nolan’s 
negligent operation of the taxicab. This is essential in or¬ 
der to guarantee the financial responsibility of public 
liability insurance absolutely required by the Code. 

The American Cab Association is also liable. The Asso¬ 
ciation’s member, Marchetti, turned the taxicab over to 
Nolan with the words “American Cab Company No. 121” 
painted on the outside of it for immediate use as a taxicab. 
American Cab Association’s president admitted that the 
Association had furnished for this taxicab the insurance 
“sticker” indicating that the taxicab was insured, a sine 
qua non of taxicab operation. Thus the Association acting 
directly, as well as through its member-agent, Marchetti, 
enabled Nolan to operate the taxicab. The case was prop¬ 
erly submitted to the jury against all three defendants, No¬ 
land, Marchetti and American Cab Association. 

Appellee having been a paying passenger in the taxicab, 
a common carrier, no question of contributory negligence 
was involved. In any event, neither appellants nor Nolan 
pleaded contributory negligence, and from the facts it con¬ 
clusively appeared that there was no contributory negli¬ 
gence. 



ARGUMENT 


Preliminary Statement 

Appellee believes that appellants ’ Points 1, 2 and 4 in¬ 
volve essentially only one question, namely, under the Dis¬ 
trict Code and the facts of this case are Marchetti and 
American Cab Association liable for the negligence of taxi¬ 
cab operator Nolan? However, since appellants argue the 
question under three points, for convenience of reference 
appellee will also discuss it under three corresponding 
headings. The only other issue raised, appellants’ Point 3 
on contributory negligence, requires only brief considera¬ 
tion which is given under III, infra. 

Preliminarily, it may be noted that much of what appel¬ 
lants argue would have been sound prior to the enactment 
of the Automobile Financial Responsibility Act in 1935, 
D. C. Code 40-401, et seq., and other present provisions of 
the D. C. Code, especially the Act of 1938 requiring and 
regulating liability insurance on taxicabs, D. C. Code 
44-301, quoted supra. The point is that the D. C. Code has 
been amended to obviate the very condition for which ap¬ 
pellants in substance argue, namely, the financially irre¬ 
sponsible operation of taxicabs which amounted to a great 
public danger. As Mr. Justice Hitz said in Rhone v. Try 
Me Cab Co., 62 App. D. C. 201, 65 F. (2d) 834 (1933): 

“The present methods of selling motorcars and li¬ 
censing public vehicles lead naturally to the present sit¬ 
uation of cutthroat irresponsibility in a public service 
of great importance and daily danger to many persons. 

“While our duty is to apply the law as we find it, in 
this respect we find it so unsatisfactory that we feel 
impelled to suggest that some change should be made, 
either by legislative enactment or municipal regula¬ 
tion.” (62 App. D. C. at 203, 65 F. (2d) at 836). 

It wus to obviate this “cutthroat irresponsibility in a 
public service of great importance and daily danger” that 
the Automobile Financial Responsibility Act and other ad- 
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ditions to the D. C. Code were made since the Rhone case 
was decided. In the present posture of the law there can 
be no doubt that appellants are liable. Otherwise there 
would be danger of negating the verv purpose of these 
additions to the Code. 

I. Appellant Marchetti is Liable for the Negligence of 
the taxicab operator Nolan. 

The following facts are conclusively established by docu¬ 
mentary and uncontradicted evidence: 

1. On the date of the collision, February 16, 1946, the 
public liability insurance on the taxicab was in the name 
of Marchetti (Joint App. 15, 17, 18, 46). It had been paid 
up by Marchetti at least for the entire month of February, 
1946 (Joint App. 38). 

2. No notice of cancellation of the public liability insur¬ 
ance was given until March 11, 1946. Under the law, the 
insurance was not actually cancelled until March 16, 1946 
(Joint App. 15,18, 38, 46). 

3. On the date of the collision the PUC certificate of 
taxicab ownership and identity of the taxicab was in the 
name of Marchetti (Joint App. 15,16, 45, 47). 

4. On the date of the collision the passenger vehicle li¬ 
cense on the taxicab, License No. 3714, issued by the Super¬ 
intendent of Licenses, D. C., was in the name of Marchetti 
(Joint App. 18, 38). 

5. The application for 1946 motor vehicle registration, 
in the name of Marchetti, was found by Virginia Trooper 
Smith at the scene of the collision in the pocket of the taxi¬ 
cab (Joint App. 19, 31). 

6. The tags on the taxicab at the time of the collision 
were in the name of Marchetti (Joint App. 39). 

7. Marchetti did not notify or contact PUC, as required 
by law and its regulations, in order to effect a change in the 
taxicab’s status (Joint App. 39, 45, 47). 
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8. Nolan, the taxicab driver, at no time procured or at¬ 
tempted to procure a PUC certificate of taxicab ownership 
and identity or a passenger vehicle license on the taxicab. 

k Nor did he ever procure or attempt to procure public liabil¬ 

ity insurance on such taxicab (Joint App. 15-18). 

9. Marchetti, a member of American Cab Association 
(Joint App. 35, 60), turned the taxicab over to Nolan with 
the words “American Cab Company No. 121” painted on 

s it, and with Marchetti’s insurance sticker and license on it, 

the intention then being that Nolan would immediately use 
the vehicle as a taxicab (Joint App. 22, 54-56). 

Under these circumstances to exonerate Marchetti would 

, be to vitiate the very purpose of the aforementioned addi¬ 

tions to the Code. 

The present requirement of insurance on taxicabs is 
contained in D. C. Code 44-301, enacted in 1938, as amended 
December 15, 1942, quoted supra. It will be noted from 
such section that “No such bond or policy of insurance may 
be cancelled unless not less than twenty days prior to such 
cancellation or termination notice of intention so to do has 
been filed in writing with the (Public Utilities) Commis¬ 
sion unless cancellation is for nonpayment of premiums, in 
which event five days’ notice as above provided shall be 
given.” Actually in this case the notice of cancellation was 
not given until March 11,1946, and under the law could not 
be effective until March 16, 1946. It will be further noted 
from D. C. Code 44-301 that it is unlawful to operate any 
taxicab unless it is covered by an approved bond or policy 
of liability insurance. Obviously, except for the facts that 
the premium on the insurance had been paid by Marchetti, 
that neither he, American Cab Association nor anyone else 
had given a notice of cancellation, and that consequently 
the insurance was still in effect, this taxicab could not have 
been on the highways on the date of the collision, with its 
insurance “sticker” pasted on it, vouching to all that there 
was financial responsibility behind this taxicab. 
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The provision governing issuance of taxicab licenses is 
contained in D. C. Code 47-2331, Par. (d), quoted supra. 
On the date of collision the passenger vehicle license issued 
by the Superintendent of Licenses under such section was 
in the name of Marchetti. The PUC certificate of taxicab 
ownership and identity, upon the basis of which such li¬ 
cense was issued, was in the name of Marchetti. No such 
license or certificate was ever issued to Nolan or applied 
for by him. 1 The tags on the taxicab were those of Mar¬ 
chetti. Clearly, it was Marchetti’s PUC certificate, pas¬ 
senger vehicle license and tags, as well as the insurance in 
his name, which made it possible for Nolan immediately to 
operate the taxicab on the public highways as a duly in¬ 
sured and authorized common carrier. Such immediate 
operation was clearly contemplated by Marchetti and No¬ 
lan. We submit on reason and authority that under pres¬ 
ent law Marchetti is responsible for the negligent opera¬ 
tion of the taxicab. 

It will be noted that under D. C. Code 40-410, quoted 
supra , a person is exempted from the Automobile Financial 
Responsibility Act, D. C. Code 40-401 to 40-416, only to the 
extent that such person is required to make provision for 
the payment of personal injury loss “by any other law of 
the District of Columbia”. Thus, to the extent, if any, that 
D. C. Code 44-301 does not make provision for guaranteeing 
the payment of personal injury loss to taxicab passengers, 
the Automobile Financial Responsibility Act is applicable. 


1 The PUC certificate of taxicab ownership and identity (Joint 
App. 16) and the passenger vehicle license (Joint App. 18), which 
pertain to the public aspects of the taxicab as a common carrier, are 
to be distinguished from the title certificate, which concerns private 
ownership status. As noted, Nolan had never even applied for the 
PUC certificate or passenger vehicle license, but he did testify that 
he had applied for title and tags (Joint App. 49). However, the 
tags actually on the vehicle when the collision occurred were Mar¬ 
chetti’s (Joint App. 39). Marchetti’s answer at the top of p. 39, 
Joint App., “He (Nolan) had applied for it”, is obviously a refer¬ 
ence to die title certificate, which Marchetti himself makes clear 
below on p. 39. See also Nolan’s testimony. Joint App. 49. 
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In Champ v. Atkins, 76 U. S. App. D. C. 15,128 F. (2d) 601, 
this Court relied upon Sec. 40-403 of such Act to coerce pay¬ 
ment of a taxicab victim’s personal injury judgment. In 
that case, Champ had recovered judgment against members 
of the Harlem Taxicab Association 2 on the theory that 
such members were liable for the negligent operation of a 
taxicab owned and operated by one Murchison. Because 
Champ’s judgment was not paid, the Clerk of District 
Court certified such judgment to the Director of Traffic 
with a view to suspension of the Association members’ per¬ 
mits and registration certificates. The members thereupon 
obtained a summary declaratory judgment against the 
Clerk and Director prohibiting suspension on the grounds 
that they were not judgment debtors under the Automobile 
Financial Responsibility Act. Champ intervened and ap¬ 
pealed. 

This Court, in reversing, held that the permits of the 
members of the Harlem Taxicab Association had to be 
suspended unless the judgment against them was promptly 
paid. The Court said: 

“We think the court erred. The judgment in 
Champ’s previous suit determined that appellees were 
engaged with Murchison in a joint enterprise and were 
responsible to Champ for his negligence. It follows 
that appellees’ permits and certificates must be sus¬ 
pended, unless the judgment against them is promptly 
paid. For the Automobile Financial Responsibility 
Act of the District of Columbia provides that: ‘The 
operator’s permit and all of the registration certifi¬ 
cates of any person, in the event of his failure to sat¬ 
isfy every judgment arising from an accident * * * 


2 The Harlem Taxicab Association involved in the Champ case 
apparently was conducted much like the American Cab Association 
is conducted, as revealed by the cross-examination in the case at 
bar of the Association’s president. Joint App. 58-61. His descrip¬ 
tion of the Association’s method of doing business cogently shows 
that except for the statutorily required public liability insurance 
on taxicabs, their operation in the District would indeed still be 
one of “cutthroat irresponsibility”. 
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rendered against him • • • for damages on acconnt 
of personal injury, or damages to property resulting 
from the ownership or operation of a motor vehicle 
hy him, his agent, or any other person with the express 
or implied consent of the owner, shall be forthwith 

suspended-\ Since appellees were so connected 

with Murchison as to be responsible for his negligence, 
he was their agent within the meaning of this statute. 
It is immaterial that they neither owned nor operated 
the car he drove.” (76 TJ. S. App. D. C. at 16, 128 
F. (2d) at 602, last italics added.) 

We submit that it is clear that Marchetti, in whose name 
was the PUC certificate of ownership and identity, the 
passenger vehicle license, the public liability insurance and 
the vehicle tags, was even more “connected with” the 
driver Nolan in the case at bar, than was Murchison con¬ 
nected with the various members of the Harlem Taxicab 
Association in the Champ case. 

While Marchetti shortly before the collision may have 
turned over to Nolan, as between him and Nolan, Mar¬ 
chetti’s naked property rights, the transaction was by no 
means an exclusively private one but was permeated with 
the statutorily impressed public interest that taxicabs at 
all times must have public liability insurance. Marchetti 
may have passed naked legal title but he retained in his 
name everything that enabled the taxicab to operate as a 
common carrier—the PUC ownership certificate, passenger 
vehicle license, 3 insurance and tags. Nolan, as Marchetti 
knew, got nothing in Nolan’s name except naked legal title 
—no PUC ownership certificate, no passenger vehicle li¬ 
cense, no insurance, no tags. The taxicab, painted and 
advertised as such, was turned over to Nolan on the as- 


3 The passenger vehicle license on the taxicab (Joint App. 18) 
issued under D. C. Code 47-2331 (d) by the Superintendent of Li¬ 
censes, upon the basis of the PUC certificate of taxicab ownership 
and identity (Joint App. 16), is to be distinguished from the indi¬ 
vidual’s personal license as a hacker issued under D. C. Code 47- 
2331(e). 
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sumption it would immediately be used as a taxicab (Joint 
App. 54-56), and without Marchetti’s first notifying or 
contacting PUC as required (Joint App. 39, 45, 47). 

Under these circumstances, to borrow the words of this 
Court in Champ v. Atkins, supra, “It is immaterial that 
they (here, Marchetti) neither owned nor operated the car 
he (here, Nolan) drove.” 

The extent to which this Court has gone to make sure 
that financially irresponsible taxicab operation, so vigor¬ 
ously condemned by Mr. Justice Hitz, shall no longer pre¬ 
vail, is evidenced in Amalgamated Casualty Ins. Co. v. 
Winslow, 77 U. S. App. D. C. 382,135 F. (2d) 663, (1943). In 
that case plaintiff got a judgment against Elliott, the owner 
of the taxicab. Thereafter, plaintiff garnisheed two insur¬ 
ance companies, Amalgamated and Pennsylvania. The 
district court gave judgment against both garnishees. 
Amalgamated had issued a policy to Elliott effective June 
16, 1940, and filed the required certificate with PUC. On 
October 6, 1940, Pennsylvania issued its policy covering 
the same taxicab and filed the requisite PUC certificate. 
From October 6,1940, on, Pennsylvania received premiums 
and Amalgamated did not. Plaintiff was injured on Oc¬ 
tober 30, 1940. On the same day, but after the injuries, 
Amalgamated notified PUC that it was cancelling its pol¬ 
icy. Amalgamated contended that the statutory require¬ 
ment of notice of cancellation is intended only to protect 
the public from the operation of uninsured cabs and that 
since the Pennsylvania insurance was in effect, Amalga¬ 
mated was not liable. In rejecting this contention, this 
Court said: 

* * It (Amalgamated) concedes that it would 
be liable to appellee if Elliott had not been covered 
by a new policy in a solvent company, but it contends 
that since he was covered it is not liable. We do not 
agree. Whether or not appellant’s policy was, as 
against Elliott, effectively canceled before the acci¬ 
dent, we think the statute and the endorsement on the 
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policy forbid us to hold that it was canceled as against 
appellee and the public. The express requirement of 
notice of cancellation does not except cases in which 
new insurance has been taken out. Some courts ap¬ 
pear to have read such an exception into somewhat 
comparable provisions of workmen’s compensation 
acts, but a recent case declines to do so. If such an 
exception were recognized in cases like this one, the 
public would be deprived of a part of the protection 
which the statute seeks to give; for an injured person 
could not then safely sue any insurer of record, but 
would have to inquire into the state of the accounts 
between insurer and insured.” (77 U. S. App. D. C. 
at 383-4,135 F. (2d) at 664-665.) 

In reaching this conclusion, the Court quoted from D. C. 
Code 44-301, quoted herein supra, to the effect that no bond 
or policy of insurance may be cancelled unless not less than 
twenty days prior to cancellation or termination notice of 
intention so to do has been filed in writing with PUC, un¬ 
less cancellation is for nonpayment of premiums, in which 
event five days’ notice must be given. Thus, in the Amal¬ 
gamated case, this Court deemed the protection afforded 
by D. C. Code 44-301 so cogent and inclusive as to require, 
in respect of the injured plaintiff, that both policies of in¬ 
surance remain in effect because neither had been cancelled, 
even though Amalgamated had not received premiums on 
its policy for the period involved. In the case at bar, Mar- 
chetti had paid the premiums to the insurance company 
for the entire month of February, 1946. If Marchetti were 
allowed to evade liability and as a consequence his insurer 
were excused, then no insurance would be in effect because 
Nolan had not even applied for insurance. Such a result 
would set at nought the very purpose of and reason for 
D. C. Code 44-301, so strongly enforced in the Amalgamated 
case as to hold an insurer who had not even received prem¬ 
iums. 

A careful analysis of all of the cases cited by appellants 
shows that they are either inapposite on their facts or, to 
the extent that such cases once might have had a bearing 





15 


on the instant problem had it arisen before the above-dis¬ 
cussed additions to the Code, the effect of such cases has 
now been vitiated by virtue of such additions. 

Gasque v. Saidman, 44 A. (2d) 537 (Mun. Ct. App. D. C., 
1945), is inapposite. In that case plaintiff’s automobile 
was struck in the night by a taxicab driven by Blakely. The 
taxicab was titled in the name of Gasque but had been 
transferred by him to Logan. Plaintiff sued Gasque and 
Logan. The court held that Gasque was not liable to plain¬ 
tiff. This case in no way involved a suit by a taxicab pas¬ 
senger. The court itself noted the difference between a 
suit by a passenger and a suit by one who was not a passen¬ 
ger. The trial court in the case at bar had such distinc¬ 
tion precisely in mind in differentiating between appellee’s 
suit and the cross claims of Davidson Transfer and Storage 
Company and Dougherty (Joint App. 62-63). 

Appellants next cite Rosenberg v. Murray, 73 App. D. C. 
67,116 F. (2d) 552 (1940) and Griffith v. Electrolux Cory., 
176 Va. 378,11 S. E. (2d) 644 (1940). The former involved 
only the overcoming by evidence of the statutory presump¬ 
tion of the owner’s consent to automobile operation by the 
driver, and the latter concerned only the orthodox distinc¬ 
tion at common law between an independent contractor 
and an agent. Both these cases dealt with private vehicles 
only, not common carriers, and are of little assistance here. 

The next case cited by appellants is Stearns v. Lindow, 
63 App. D. C. 134, 70 F. (2d) 738 (1934). It should first be 
noted that this case "was decided more than a year before 
enactment of the Automobile Financial Responsibility Act 
in 1935. In this case plaintiff was a passenger in defendant 
Fine’s car which was driven by Fine’s son. The Fine car 
collided with defendant Lindow’s car. At the time of the 
collision plaintiff and defendant Fine were making a trip 
to see a certain person respecting a proposed loan for Fine 
which plaintiff was arranging. The trial court charged that 
plaintiff and defendant Fine were engaged in a joint enter- 
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prise so that the negligence of Fine’s son would be imputed 
to plaintiff. This was held to be error, the question of joint 
enterprise being for the jury. It was in this connection 
that the court made the statement quoted on page 7 of 
appellants’ brief respecting joint enterprise. The Stearns 
case, therefore, involved only the question of imputation to 
plaintiff of the negligence of the driver of the Fine car, a 
private vehicle, as a matter of common law joint enterprise 
theory. 

Appellants next cite National Trucking & Storage Co. v. 
Driscoll, 64 A. (2d) 304 (Mun. Ct. App. D. C., February 17, 
1949). Upon careful analysis this case will be found, if at 
all relevant, to be an authority for appellee. In this case 
the question was whether the contributory negligence of the 
driver of a rented taxicab may be imputed to its owner 
when the owner sues a third party for damage to the taxi¬ 
cab resulting from a collision. The problem of a taxicab’s 
passenger’s rights was in no way involved. The court held 
that, aside from the Automobile Financial Responsibility 
Act, it was clear that the relationship between the owner 
and driver of the taxicab was one of bailment, and that at 
common law the bailee’s contributory negligence was not a 
good defense to a bailor’s action for damages against a 
third party. However, the court held that by virtue of the 
Automobile Financial Responsibility Act the negligence of 
the taxicab driver was imputable to the owner of the taxi¬ 
cab. If this case has any relevancy, it is to point up the 
determination of our courts to give wide scope to the Auto¬ 
mobile Financial Responsibility Act to the end that not 
only shall there be financial responsibility in cases of col¬ 
lision, but that everyone who makes possible negligent op¬ 
eration of vehicles shall bear the burden of such negligent 
operation. 

The only other case cited by appellants in respect of 
Marchetti’s liability is Rhone v. Try Me Cab Co., 62 App. 
D. C. 201, 65 F. (2d) 834 (1933). Appellants state that the 
doctrine of this case has no application to Marchetti. It is 
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true that the language of this case, decided before enact¬ 
ment of the Automobile Financial Responsibility Act and 
of the Act of 1938 requiring insurance on taxicabs, did not 
go as far as the law now goes in insuring financial respon¬ 
sibility. In fact, as already noted, it was this very case in 
which Mr. Justice Hitz pointed out the “cutthroat irrespon¬ 
sibility” in the operation of taxicabs, which case doubtless 
did much to promote enactment of the legislative remedy it 
urged. Even before such legislative remedy, however, the 
Rhone case did hold that the taxicab association and the 
registered owner were estopped to deny their liability. 

In concluding this part, we believe it is enough to point 
out that the consequence of appellants ’ argument would be 
to effect a retrogression of the law back to the days of Mr. 
Justice Hitz’ vigorous condemnation of “cutthroat irre¬ 
sponsibility” and to undermine the Congressional intent 
that there must be financial responsibility behind taxicabs, 
■which intent is effectuated by the Code’s absolute require¬ 
ment of public liability insurance on taxicabs. 

n. The American Cab Association is Liable for the 

Negligence of Nolan 

We submit that under existing law and the facts of this 
case the American Cab Association cannot escape liability. 

Rhone v. Try Me Cab Co., 62 App. D. C. 201, 65 F. 
(2d) 834 (1933). 

Champ v. Atkins, 76 U. S. App. D. C. 15,128 F. (2d) 
601 (1942). 

The facts in Champ v. Atkins, decided after enactment of 
the Automobile Financial Responsibility Act, seem substan¬ 
tially identical with those in the case at bar, in respect of 
the liability of taxicab associations. The taxicab involved 
here bore the name and colors of the American Cab Asso¬ 
ciation. Plaintiff got into the taxicab noting the words 
“American Cab Company No. 121” on it. Clearly, if Mar- 
chetti had been driving the taxicab, under the doctrine of 
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Champ v. Atkins, supra, he would have been the Associa¬ 
tion ’s statutory agent, and the Association would have been 
liable for his negligence. The situation is no different be¬ 
cause Marchetti, instead of driving himself, had shortly 
before the collision turned the taxicab over to Nolan for im¬ 
mediate use as a taxicab with the specified words painted 
on it. Concededly, Marchetti at this time was a member of 
the Association (Joint App. 35, 60), and apparently Nolan 
dealt with him as such (Joint App. 51). In any event, it 
was Marchetti, the Association’s member, who turned the 
taxicab oved to Nolan in such condition as to enable it to 
operate immediately as a common carrier — that is, with 
the public liability insurance, PUC certificate, passenger 
license and tags in effect in Marchetti’s name. The Asso¬ 
ciation cannot escape the consequences of the acts of its 
own member-agent, Marchetti. 

Moreover, concededly the insurance “sticker” had been 
provided for this taxicab by the Association (Joint App. 
59-60). The Association’s furnishing of such “sticker”, 
certifying that the taxicab was duly insured in compliance 
with law and PUC regulations, not only explains Nolan’s 
knowledge that “insurance is kept up on the cars” (Joint 
App. 53), but enabled him to operate the taxicab in reli¬ 
ance thereon. Thus the Association directly, as well as 
through its member Marchetti, made possible Nolan’s op¬ 
eration of the taxicab. 

Once again, the cases cited by appellants are cases de¬ 
cided before the above-discussed changes in District law. 
Of these, Stearns v. Lindow, supra, has already been shown 
to be inapposite, and Rhone v. Try Me Cab Co., supra, has 
been shown to be in reality an authority for appellee. 

Two other of such cited cases are Callas v. Independent 
Taxicab Owners Association, 62 App. D. C. 212, 66 F. (2d) 
192 (1933), and Simon v. City Cab Co., 64 App. D. C. 364,78 
F. (2d) 506 (1935). In the Calias case, which involved a 
pedestrian as plaintiff rather than a passenger, this Court 
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nevertheless reversed a directed verdict for the taxicab 
company, pointing out that the taxicab at the time of the 
accident bore the colors and trade-name of the taxicab 
company, and consequently was legally presumed to be 
in the custody and on the business of such company (62 
App. D. C. at 214,66 F. (2d) at 194). 

The CaUas case, like Rhone v. Try Me Cab Co., supra, 
elicited vigorous condemnation of the then-existing tech¬ 
niques by which taxicab associations attempted to evade 
financial responsibility — a condemnation shortly followed 
by the cogently urged legislative remedy absolutely requir¬ 
ing insurance on each taxicab. Said the Court: 

“In Rhone v. Try Me Cab Co., 62 App. D. C. 201, 65 
F. (2d) 834, handed down today, we had occasion to 
remark that the present system of licensing and con¬ 
trolling taxicabs in the city of Washington is far from 
satisfactory, and this case emphasizes the correctness 
of that statement. 

“If a corporation chartered as a cab company may 
bring under its general control a fleet of a thousand 
taxicabs and hold itself out as a public service cor¬ 
poration engaged in their operation, and at the same 
time evade responsibility by showing that it is merely 
a beneficial association providing a centralized admin¬ 
istrative bureau through co-operative effort, it is ap¬ 
parent that public authority should insure to the public 
some other protection against this growing menace.” 
(62 App. D. C. at 214-5,66 F. (2d) at 194-5.) 

Appellants next cite Simon v. City Cab Co., supra, in 
which plaintiff was struck by defendant’s cab which was 
being driven by one Semmes, Jr. Semmes, Sr. had an 
arrangement with defendant cab company whereby 
Semmes, Sr. paid defendant $3.65 per day for the use of 
the taxicab and kept the surplus earned. Semmes, Jr. also 
drove the taxicab, sometimes with his father’s permission, 
sometimes without. The defendant never authorized 
Semmes, Jr. to drive- The court held that the defendant 
was not liable on “elementary agency” principles then gov- 
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eming the situation in the District of Columbia. Mr. 
Justice Hitz vigorously dissented, eloquently pleading for 
compulsory liability insurance on taxicabs, 64 App. D. C. 
at 369, 78 F. (2d) at 511. Mr. Justice Groner agreed in 
principle with Mr. Justice Hitz, pointing out (64 App. 
D. C. at 370, 78 F. (2d) at 512) that the views expressed 
by Mr. Justice Hits should be effectuated by legislation. 
Precisely this has been done. The Code now absolutely 
requires public liability insurance on taxicabs, so strictly 
protecting the public as to prohibit cancellation thereof 
even for non-payment of premiums, except upon giving 
the statutory notice which was not here given until long 
after the collision. Amalgamated Casualty Ins. Co. v. 
Winslow, swpra. 

The only other cases cited by appellant are Griffith v. 
Electrolux Cory., supra, involving only the common law 
distinction between independent contractors and agents, 
and National Trucking & Storage Co. v. Driscoll, supra, 
which, as already shown, is actually an authority for ap¬ 
pellee. 

HI. This Case Presents no Issue of Contributory 

Negligence. 

Little need be devoted to appellants’ Point 3. Neither 
appellants nor defendant Nolan pleaded contributory negli¬ 
gence of plaintiff (Joint App. 5-6), an affirmative defense, 
FRCP, Buie 8(c). 

In any event, obviously a paying passenger in a common 
carrier is not guilty of contributory negligence under the 
circumstances of this case. This elementary proposition is 
well summarized in 4 Blashfield, Cyclopedia of Automobile 
Law and Practice, Perm. Ed., Sec. 2217, p. 269: 

“Any duty which there may be on the part of a 
passenger in a taxicab to warn, or protest to, the 
driver exists only in exceptional and unusual situa¬ 
tions, and under ordinary circumstances no duty is 
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owed in this respect. A passenger in a taxicab ordi¬ 
narily has no obligation to the owner or operator 
thereof to supervise the conduct of the driver, or to 
make suggestions as to his manner of driving, or to 
give warning to him, and is never under an obligation 
to protest the manner of operation if there is no im¬ 
pending danger or if danger arises so unexpectedly 
that a statement or act of the passenger would not re¬ 
lieve the situation and might increase the danger.’’ 

When appellee, a paying passenger (Joint App. 21, 33), 
first entered the taxicab, a licensed common carrier, there 
was no evidence of any drinking by Nolan. Actually 
Nolan’s drinking did not commence, so far as appellee 
knew, until Nolan during the course of the trip picked up 
a stranger, without in any way getting permission from 
appellee to do so (Joint App. 52). This stranger ap¬ 
parently furnished Nolan a drink. There is no evidence, 
however, that Nolan became intoxicated, and at all times 
when appellee observed him he was driving properly (Joint 
App. 28). Appellee was sleeping during most of the trip 
and at the time of the collision (Joint App. 23, 53). Under 
these circumstances it is clear as a matter of law that ap¬ 
pellee could not be guilty of contributory negligence, and 
the court’s charge was entirely correct. 4 

The cases cited by appellants in this connection are 
wholly inapposite. They cite Yorke v. Maynard, 173 Va. 
372, 4 S. E. (2d) 372. This case appears in the S. E. re¬ 
porter as Yorke v. Cottle, 4 S. E. (2d) 372 (Va., 1939). Its 
companion case is Yorke v. Mason, 4 S. E. (2d) 375 (Va., 
1939). In both these cases plaintiffs were passengers in a 
private vehicle. The legal principles governing common 
carriers were in no way involved. Another case cited by 


4 Appellants' argument, brief p. 11, that appellants should be re¬ 
lieved of liability because Nolan during a part of the trip permitted 
the hitch-hiker soldier to drive, ignores, as their position on con¬ 
tributory negligence seemingly does, the peculiar obligation of a 
common carrier, which owes to its passengers “the exercise of the 
highest degree of care”. Bell Cab Co. v. Coppridge, 81 App. D. C. 
337, 338, 158 F. (2d) 540, 541. 
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appellants in this connection is Weber v. Eaton, 82 U. S. 
App. D. C. 66,160 F. (2d) 577 (1947). This likewise was a 
suit by a guest passenger in a private automobile and in no 
way involved common carrier principles. The next case 
cited, Miller v. Union Pac. Co., 290 U. S. 227, 54 Sup. Ct 172 
(1933) merely held that the contributory negligence of the 
driver of an automobile which collided with a train can¬ 
not be imputed to a passenger in the automobile. The 
only other case cited is Gilmore v. Huntington Cab Co., 
124 W. Va. 461, 21 S. E. (2d) 137 (1942). This case only 
held that an occupant of a taxicab was not guilty of con¬ 
tributory negligence as a matter of law although she par¬ 
ticipated with the taxicab driver in drinking brandy and 
the driver was admittedly intoxicated at the time the tax¬ 
icab overturned and injured such occupant. 

IV. The Court's Charge to the Jury in Respect of the 
Liability of Marchetti and American Cab Association 
Was Correct. 

In Point 4 appellants argue that inasmuch as Marchetti, 
American Cab Association and Nolan had different inter¬ 
ests and relationships with appellee, the court should not 
have submitted to the jury the question of liability as a 
joint and non-severable issue. It is submitted that appel¬ 
lants’ Point 4 is only a restatement, in different words, of 
the position taken by appellants in their Points 1 and 2. 
If, as we have demonstrated, appellants are legally re¬ 
sponsible for the negligence of Nolan, the jury had to be 
told this. The instruction of the court (Joint App. 62), 
quoted on p. 13 of appellants’ brief, clearly and precisely 
told the jury just this. The case was a complicated one 
involving not only appellee’s claims against the appellants 
and Nolan but also against the trucking company and its 
driver, and also cross-claims between the two groups of 
defendants (Joint App. 11-13). Economy and precision 
in the use of language in instructing the jury were pe- 
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culiarly required to avoid confusing the jury by the com¬ 
plexities resulting from the numerous issues. The trial 
court’s charge was characterized by his usual succinctness, 
clarity and accuracy. 

Appellants’ complaint in the last sentence of p. 13 of 
their brief is not understood. Appellants were afforded 
every opportunity to present their theories and claimed 
defenses, and were permitted to, and did, examine their 
witnesses at length on the relations between defendants. 

If appllants’ Point 4 amounts only to a criticism of the 
semantics, the best refutation is a reading of the court’s 
entire charge. Appellants made no criticism as to the clar¬ 
ity of the language at the time the charge was given. If 
appellants’ Point 4 is intended to be substantive, it would 
seem to be a mere restatement of their Points 1 and 2 and 
requires no refutation other than that presented in appel¬ 
lee’s Parts I and II, supra. 

V. The Trial Was Fair, the Court’s Rulings Correct, 

and the Verdict Just. 

This case was carefully tried before a highly experi¬ 
enced trial judge who, with characteristic patience and 
thoroughness, permitted counsel exhaustively to argue 
every conceivable theory. Appellants were represented by 
counsel whose astuteness, diligence and vigor in protect¬ 
ing their clients’ interests were evidenced throughout the 
trial. The court’s charge was clear, precise and accurate. 
The verdict of the jury was just and, as to the amount of 
damages, actually conservative. 

Appellants’ arguments amount in substance to an at¬ 
tempt to effect a retrogression in our law back to the days 
of the “cutthroat irresponsibility in a public service of 
great importance and daily danger”. Such arguments 
come more than ten years too late. The day of financially 
irresponsible operation of District of Columbia taxicabs 
is past. ~ : •'*. 


,/tj 
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CONCLUSION 

It is respectfully submitted that the judgment for the 
appellee against the appellants should be affirmed with 
costs. 
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